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Plaintiffs allege

Plaintiff LEANNA MORLEY is a resident of Albany, Oregon.

PARTIES

1.

(Sexual Battery of a Child;
Vicarious Liability; Negligence;
Fraud; Ratification;
and Alter Ego

Defendants.

Plaintiffs,

v.

GENERAL ALLEGATIONS

1.

FOR THE COUNTY OF LINN n 04 3 1LEANNA MORLEY, JESSICA ) CASE N~ _
SCHROEDER and CHRISTINA VIZENOR, )

)
)
)
) COMPLAINT
)

NORTH ALBANY OREGON )
CONGREGATION OF JEHOVAH'S )
WITNESSES, INC., flk/a ALBANY )
OREGON COMPANY OF JEHOVAH'S )
J WITNESSES, INC., WATCHTOWER )
BIBLE AND TRACT SOCIETY OF NEW ) Not subject to Mandatory
YORK, INC., WATCHTOWER BIBLE AND ) Arbitration
TRACT SOCIETY OF PENNSYLVANIA, )
WATCHTOWER ENTERPRISES, L.L.C., ) Jury Trial Requested
WATCHTOWER FOUNDATION, INC., )
WATCHTOWER ASSOCIATES, LTD., )
KINGDOM SUPPORT SERVICES, INC. )
CHRISTIAN CONGREGATION OF )
JEHOVAH'S WITNESSES, RELIGIOUS )
ORDER OF JEHOVAH'S WITNESSES, )
THE WATCHTOWER GROUP, INC. )
AND NORTH BOTHELL CONGREGATION)
OF JEHOVAH'S WITNESSES, INC., )

)
)
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2.

Plaintiff JESSICA SCHROEDER. is a resident of Eddyville, Oregon.

3.

Plaintiff CHRISTINA VIZENOR is a resident of South Dakota.

4.

Defendant NORTH ALBANY OREGON CONGREGATION OF

JEHOVAH'S WITNESSES, INC. f/kIa ALBANY OREGON COMPANY OF

JEHOVAH'S WITNESSES, INC. is a corporation organized and existing under

the laws of the State of Oregon. At all material times, it maintained its offices at

Kingdom Hall Building, 303 Grand Prairie Road SE, Albany, Linn County,

Oregon 97321.

5.

Defendant WATCHTOWER BIBLE AND TRACT SOCIETY OF NEW

YORK, INC., a corporation organized and existing under the laws of the State of

New York, with offices at 25 Columbia Heights, Brooklyn, New York 11201-2483,

has conducted business within the State of Oregon through its agents and alter

egos.

6.

Defendant WATCH TOWER BIBLE AND TRACT SOCIETY OF

PENNSYLVANIA, a corporation organized and existing under the laws of the

State of Pennsylvania, with offices at 1630 Spring Run Road Extension,

Coraopolis, Pennsylvania 15108, has conducted business within the State of

Oregon through its agents and alter egos.

7.

Defendant WATCHTOWER ENTERPRISES, INC., a limited liability

company organized and existing under the laws of the State of New York, with

COMPLAINT PAGE2
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offices at 25 Columbia Heights, Brooklyn, New York 11201, has conducted

business within the State of Oregon through its agents and alter egos.

8.

Defendant WATCHTOWER FOUNDATION, INC., a corporation organized

and existing under the laws of the State of New York with offices at 25 Columbia

Heights, Brooklyn, New York 11201, has conducted businesslwithin the State of

Oregon through its agents and alter egos.

9.

Defendant WATCHTOWER ASSOCIATES, LTD., a corporation organized

and existing under the laws of the State of New York, with of~ces at 147 Holiday

Drive, Westbury, New York 11797, has conducted business within the State of

Oregon through its agents and alter egos.

10.

Defendant KINGDOM SUPPORT SERVICES, INC., a corporation

organized

and existing under the laws of the State of New York with offices at 98 Montague

Street, Brooklyn, New York 11201, has conducted business within the State of

Oregon through its agents and alter egos.

II.

Defendant CHRISTIAN CONGREGATION OF JEHOVAH'S WITNESSES,

a corporation organized and existing under the laws of the State of New York with

offices at 100 Watchtower Drive, Patterson, New York 12563-9204, has conducted

business within the State of Oregon through its agents and alter egos.

12.

Defendant RELIGIOUS ORDER OF JEHOVAH'S WITNESSES, a

corporation organized and existing under the laws of the State of New York with

COMPLAINT PAGE 3
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offices at 25 Columbia Heights, Brooklyn, New York 11201-2483, has conducted
I

business within the State of Oregon through its agents and alter egos.

13.

Defendant THE WATCHTOWER GROUP, INC., a corporation organized

and existing under the laws of the State of Pennsylvania with offices at 196 E.

Butler Avenue, Chalfont, PA 18914, has conducted business within the State of

Oregon through its agents and alter egos.

14.

Defendant NORTH BOTHELL. CONGREGATION\ OF JEHOVAH'S
WITNESSES, a corporation organized and existing under the laws of the State of

Washington, has conducted business within the State of Oregon through its

agents and alter egos.

15.

The Defendant entities are collectively referred to herein as the

"WATCHTOWER DEFENDANTS" because each is the alter ego of each other and

operate as a single business enterprise.

II.

JURISDICTION AND VENUE

16.

Plaintiffs have been damaged in an amount exceeding the minimum

jurisdictional levels of this court.

17.

Venue is proper in Linn County, Oregon because Defendant NORTH

ALBANY CONGREGATION OF JEHOVAH'S WITNESSES, INC. has its

principal place of business in Linn County and because some of the acts or

omissions that give rise to Plaintiffs' claims occurred in Linn County.

COMPLAINT PAGE 4
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III.

SUMMARY OF FACTS

A. WATCHTOWER DEFENDANTS' ORGANIZAJ ION AND
CHAIN OF COMMAND

18.

The WATCHTOWER DEFENDANTS' organization has a hierarchical

structure in which the GOVERNING BODY sits at the top of a strict chain of

command that extends over each individual and Defen I ant entity in the

organization. These individuals and entities act as agents, seJants and alter egos

of each other. Authority for any actions by the organization Oi its members must

derive from the GOVERNING BODY, which has absolute a thority over every

person and all matters in the organization and its worldw de operations. The

GOVERNING BODY is a small group of men who operate out of various entities

within the hierarchical structure.

19.

All of the Defendants are the agents and servants of each other and are
I .

vicariously liable for each other's acts. The WATCHTOWER EFENDANTS are

so organized and controlled and their affairs are so conducted that they are alter

egos of each other and operate as a single business enterprise.

B. VICARIOUS LIABILITY OF THE WATCHTOWER

DEFENDANTS· ~. 20. I
Through its hierarchical structure, the WATCHTOWER DEFENDANTS

assume complete responsibility for the development, protectidn and discipline of

its membership, especially the children of members. All male members, whether

Elders, Ministerial Servants, Pioneers and/or Publishers, re appointed and

empowered by the GOVERNING BODY to carry out this responsibility.

COMPLAINT PAGE 5

10



1

23456789101112131415161718
cj

0.:
19

..i
t;:

w~ NO;z~~~re
20(,)1ijmmm fD~)(a:~== Q)So~all E d ~!!l.
21

z~Q;lla; 0< ;;(5en &.
22...I- wz
23

2425

21. -

To further their goals, the WATCHTOWER DEFENDANTS authorize male

members to develop relationships of trust with women, Childrrn and families and

to assume the role of counselor and advocate for any p~obleJs that might arise,
including claims of child abuse. It is the responsibility of tlie Elders and those

I -
higher up in the chain of command, all the way up to the GOVERNING BODY, to

decide if abuse has occurred and how it should be handled.

22.

At all material times, the WATCHTOWER DEFENDJS have prohibited
the above victim and/or accuser from warning others or speaki g about the matter

to anyone under penalty of discipline. Victim/accusers are not permitted to report

suspected abuse to outside authorities or to other Pub ishers within the

organization, despite secular laws and duties regarding the leporting of sexual

abuse. Violation of this policy can lead to severe sanctions.

c. DON SERJEANT

23.

From at least 1955 until the date of his death, the WATCHTOWER

DEFENDANTS vested Don Serjeant with the leadership althority of a male

Publisher within the WATCHTOWER DEFENDANTS' orgalization and at all

times held him out to be in good standing.

24.

As early as 1962, if not before, Don Serjeant began sex ally molesting and

physically abusing his daughter, Suzan. Suzan finally comPlaJed to the Elders of
I

Defendant BOTHELL CONGREGATION OF JEHOVAH'S WITNESSES where

Don Serjeant was a Publisher in good standing and Suzan waJ a particiP~nt as a

COMPLAINT PAGE 6
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member of his family. Suzan described to the Elders of Defendant BOTHELL
. I

CONGREGATION OF JEHOVAH'S WITNESSES the repeated sexual and

physical abuse by Don Serjeant and asked for their help. The Elders of Defendant
I

BOTHELL CONGREGATION OF JEHOVAH'S WITNESSES told Suzan not to
I

discuss the matter with anyone else and that they would take any and all

necessary action. The Elders of Defendant BOTHELL CONGREGATION OF

JEHOVAH'S WITNESSES reported Suzan's complaint to Don Serjeant

whereupon Don Serjeant beat her for talking to the Elders. Despite their

knowledge and representations, the WATCHTOWER DEFENDANTS did nothing

to assist Suzan, to protect Suzan or other young girls froJ further abuse, to

discipline Don Serjeant or to warn others of the thre4 he posed. The

WATCHTOWER DEFENDANTS made no report to law enfOlicement authorities

or others. Instead, the WATCHTOWER DEFENDANTS coJtinued to promote

Don SeIjeant as a Publisher in good standing in the Organizatibn, aiding, abetting

and ratifying the abuse of Suzan and other young victims within the organization.

25. IAt some time prior to 1984, Don Serjeant moved to AIlbany, Oregon and

joined Defendant NORTH ALBANY CONGREGATION OF JEHOVAH'S

. . I
WITNESSES, where the WATCHTOWER DEFENDANTS continued to promote

Don Serjeant as a Publisher in good standing, despite thl WATCHTOWER

DEFENDANTS knowledge that he was sexually and physically abusing young

children. The WATCH TOWER DEFENDANTS made no effdrt to warn families

of Defendant NORTH ALBANY CONGREGATION that a se~ial predator was in
. I

their midst and that their children were at risk. Beginning sometime after 1978

for a number of years until 1989, Don Serjeant repeatedly sl xually abused his

COMPLAThIT PAGE 7
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granddaughter, Plaintiff CHRISTINA VIZENOR who was b rn on September 3,

1977. From 1984 through 1989, Don Serjeant repeatedly sexually abused Plaintiff

LEANNA MORLEY, a participant in Defendant JORTH ALBANY

CONGREGATION OF JEHOVAH'S WITNESSES. Plaintiff EANNA MORLEY

was approximately 9 years old when the abuse began. Begirning in 1986, Don
Sergeant also began repeatedly sexually assaulting Flaintiff JESSICA

SCHROEDER who was also a participant in Defendant NORTH ALBANY

CONGREGATION OF JEHOVAH'S WITNESSES. Plaintiff JESSICA

SCHROEDER was approximately 6 years old when the abuse iegan.

26.

In about 1989, Plaintiff LEANNA MORLEY'S father found a journal which

graphically depicted Don Serjeant's sexual abuse of his dau~hter. He gave the
. I .

journal to the WATCHTOWER DEFENDANTS through the Elders of Defendant
I

NORTH ALBANY CONGREGATION OF JEHOVAH'S WITNESSES. The

WATCHTOWER DEFENDANTS did nothing about the sexua Iabuse described in

the journal except to punish Plaintiff LEANNA MORLEY. TIle WATCHTOWER

DEFENDANTS told Plaintiff LEANNA MORLEY'S family th t they were not to

report the abuse to anyone, not even law enforcement aJthorities or other

Publishers.

27.

For three decades, the WATCHTOWER DEFENDANTS knew or should

have known that Don Serjeant was sexually molesting and bhYSiCallyabusing

young children. Nevertheless, the WATCHTOWER DEFENDkTS allowed Don

Serjeant to continue as a Publisher in good standing, entruJting him with the

welfare of numerous young girls in the WATCHTOWER DE ENDANTS'local

COMPLAINT PAGE8
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congregations, whom he sexually molested. The WATCHTOjR DEFENDANTSfailed to notify anyone that Don Serjeant was molesting or had sexually molested

young children. They further failed to take any steps to Jrotect these young

victims from his abuse. Instead, they knowingly concealed tJiS information from

Plaintiffs and others. The WATCHTOWER DEFENDANTS also aided, abetted

and ratified the abuse by disciplining the victims who dared tl report the abuse to
the WATCHTOWER DEFENDANTS, further increasing Don Serjeant's power

over them.

28.

Plaintiffs and their families sought the advice and protection of the

WATCHTOWER DEFENDANTS and told them about the ab ses perpetrated by

Don SeIjeant. The WATCHTOWER DEFENDANTS assumed fhe role of advocate
and counselor to Plaintiffs and their families and instructed Plaintiffs and their

I

families to keep the abuse matters within the WATCHTOWiR DEFENDANTS'
organization and not to disclose the abuses to any other p Iblishers or outside

authorities. They even punished those who dared to complain. Thus, the
. I

WATCHTOWER DEFENDANTS aided and abetted the perpetrator and ratified

I

29.

The WATCHTOWER DEFENDANTS did not report the abuse to law

enforcement authorities nor did they warn any other members of the NORTH

ALBANY CONGREGATION OF JEHOVAH'S WITNESSES, INC. or any other

congregation, that a dangerous sexual predator was in their midst. They did not

act to help Plaintiffs or their families deal with the trauma and actively prevented

them from obtaining help from trained and appropriate resources. They also took

COMPLAINT PAGE 9
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no steps to discipline or otherwise hold Don Serjeant accoun ble for his conduct

30.

among other things:

or to assist him in addressing his propensities.

discipliningblaming, humiliating, sanctioning

victims/accusers of sexual abuse instead of the peletrators

c. negligently failing to report such sexual abuse, i· eluding the abuse

by Don Serjeant, to law enforcement and govern I ental child welfare

agencies and requiring that Publishers not make luch reports.

d. negligently failing to warn Plaintiffs, their famili1S,and others of the
risk of Don Serjeant's abuse after they knew or should have known of

Don Serjeant's propensities to use his positiol of leadership to

engage in acts of sexual abuse ..

e. negligently failing to train its Elders, volunteers, appointed

overseers and other associated individuals to prevent, identify,

investigate, respond to or report child abuse.

r. negligently failing to adopt adequate policies and procedures for the

protection of children and other publishers andlo to implement and

comply with such procedures that did exist.

b.

a. aiding, abetting and ratifying the abuse of chil ren by Publishers

and Elders;

Don Serjeant used the authority of his position in t e WATCHTOWER

DEFENDANTS' organization to sexually abuse Plaintiffs. The WATCHTOWER

DEFENDANTS directly and vicariously caused foreseeable hlrm to Plaintiffs by,

1
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g.

h.

1.

J.

k.

1.

COMPLAINT

failing to properly investigate matters brought to the

WATCHTOWER DEFENDANTS' attention in' olving child sexual

abuse and/or suspicions of child sexual abuse.

.negligently allowing Don SeIjeant to move between congregations as

a Publisher in good standing after th1 WATCHTOWER
DEFENDANTS knew or should have known 0 his propensities to

use his position of leadership to engage in acts of sexual abuse of

children.

negligently failing to provide child abuse victims and their families

with any assistance in coping with the tra ma of abuse and

preventing Plaintiffs and their families from reJorting the abuse to

outside authorities and obtaining outside hel~ to deal with the

trauma of abuse.

concealing from Plaintiffs and their f milies that the

WATCHTOWER DEFENDANTS had information that Don SeIjeant

was abusing young children.

negligently failing to undertake a sexual offender evaluation, provide

sexual offender treatment and/or obtain psychia ric evaluation and

treatment of Don Serjeant after they knew or sh Iuld have known of

his propensities to use his position of leadership 10 engage in acts of

sexual abuse.

negligently failing to properly supervise Don Serjeant as a Publisher

in the organization or to monitor his activities lfter they knew or

should have known of his propensities to u e his position of

leadership to engage in acts of sexual abuse.

PAGE 11
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31. I

Plaintiffs did not discover and could not have discbvered through the

exercise of reasonable diligence their injuries that resulted from the abuse or the

causal connection between their injuries and the wron~ul conduct of the

WATCHTOWER DEFENDANTS until less than three years before the filing of

this lawsuit.

CAUSES OF ACTION

COUNT I

RESPONDEAT SUPERIOR

32.

For a number of years, beginning in 1984, as an agent and alter ego of the

WATCHTOWER DEFENDANTS, Don Sergeant repeatedly committed sexual

battery upon the persons of the Plaintiffs in the State of Oregon. Each of the

WATCHTOWER DEFENDANTS was in the chain of co±nmand and acted

pursuant to the authority granted to them as agents and ~he alter ego of the
GOVERNING BODY and each other, utilizing such leadership and authority to

carry out and/or aid, abet and ratify the sexual abuse (i)fPlaintiffs. The

WATCHTOWER DEFENDANTS are therefore liable for the sexual battery of

Plaintiffs under the legal theory of respondeat superior.

COUNT II

CO:MM:ON-LAWNEGLIGENCE

33.

At all material times, WATCHTOWER DEFENDANTS\assumed a duty to
protect Plaintiffs from sexual predators within the WATCHTOWER

DEFENDANTS' organization. The WATCHTOWER DEFENDANTS further

knew or should have known that Plaintiffs were at risk of foreseeable harm by

COMPLAINT PAGE 12
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Don Serjeant, but failed to act to protect them from said harm. The

WATCHTOWER DEFENDANTS breached their duty to I he great harm of

Plaintiffs.

34.

As a direct result of the negligent conduct of thr WATCHTOWER
DEFENDANTS Plaintiffs have suffered the injuries and tlamages described

herein.

COUNT III

NEGLIGENT HIRING, 70N AND SUPErVISION

At all material ti~es, the WAT~~TOWER~EFE~~iTS knew or S~OUld
have known of Don SeIJeant's propensIties to use hISposItion s a male pubhsher

to engage in acts of sexual abuse. The WATCHTOWERDEFENDANTSfailed to

adequately investigate, discipline, evaluate, treat, supe1se and otherwise
monitor the conduct of Don Serjeant who was under their control. They therefore

negligently hired, retained and supervised Don Serjeant in t lorganization at a

time when they knew or should have known of his propensities to engage in acts

of sexual abuse against Plaintiffs and other young children. TJe WATCHTOWER

DEFENDANTS also failed to adequately train and supervis I the Elders of the

local congregations to whom they had entrusted the responsibility of

investigating, evaluating and handling all reports or suspicions of child abuse.

Plaintiffs have suffered grave harm due to Defendants' negligelt hiring, retention

and supervision

COMPLAINT PAGE 13
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COUNT IV

AGGRAVATED NEGLIGENCE

36.

The behavior of the WATCHTOWER DEFENDANTS set forth above

demonstrated a conscious indifference to the safety and Jelfare of Plaintiffs

entitling Plaintiffs to amend and seek damages under O.R.S.

37.

As a direct result of the aggravated negligen conduct of the

WATCHTOWER DEFENDANTS, Plaintiffs have suffered the injuries and

damages described herein.

COUNT V

BREACH OF FIDUCIARY DUTY

38.
. ...

The WATCHTOWER DEFENDANTS placed themselies in a position of
trust and confidence with Plaintiffs. The relationship between Plaintiffs and the

WATCHTOWER DEFENDANTS' organization was fiducJry in nature and

imposed on the WATCHTOWER DEFENDANTS a duty to ac~ in Plaintiffs' best

interest.

39.

Because of this special relationship between the 'laintiffs and the

WATCHTOWER DEFENDANTS, Plaintiffs and their families placed their trust

and confidence in the WATCHTOWER DEFENDANTS that t+Y would not harm
Plaintiffs or fail to warn Plaintiffs of potential harm. Further, Plaintiffs aild their

I

families placed their trust and confidence in the WATCHTOWER DEFENDANTS

that they would protect Plaintiffs from harm.

COMPLAINT PAGE 14
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40.

The above acts and/or omissions by the WATCHTOWfR DEFENDANTS,
either independently or in conjunction with each other consti+tes a breach of the

fiduciary duty owed to Plaintiffs by WATCHTOWER DEFEN]DANTS.41.As a direct result of the conduct of the WATCHTO R DEFENDANTS

Plaintiffs have suffered the injuries and damages described he~ein.

COUNT VI

NEGliGENCE PER SE and COMMON-LAW NEGLIGENCE:
FAILURE TO REPORT SUSPECTED CHILD ABUSE

42.

. The WATCHTOWER DEFENDANTS had a duty, under Section 419B of the

Oregon Revised Statutes and the common-law, to report the lbuse or suspected

abuse of children.

43.

The WATCHTOWER DEFENDANTS deliberately and negligently failed to

report to law enforcement the abusive conduct of Don serjeanl prior to the abuse
I

of Plaintiff. Further, the WATCHTOWER DEFENDANTS failed to report abuse

of Plaintiffs by Don Serjeant to law enforcement. The! WATCHTOWER

DEFENDANTS thereby violated Section 419B of the oregoJ Revised Statutes

intended to safeguard and enhance the welfare of abused childrln. Plaintiffs were

members of the class of persons Section 419B was designed tl protect and were

injured as a result of The WATCHTOWER DEFENDANTJ, violation of the

statute. Such violation constitutes negligence per se. The WATCHTOWER

DEFENDANTS' failure to report also constitutes common-l a negligence. The

COMPLAINT PAGElS
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WATCHTOWERDEFENDA..~TSasserted their authority over both Plaintiffs and

their abuser, Don Serjeant, creating a special relationship of rust and confidence

and power over Plaintiffs. In the context of this special rllationshiP and the

uneven balance of power, the WATCHTOWERDEFENDANT~assumed a duty tohandle all reports of child abuse and prevented Plaintiffs and their families from

reporting the abuse to, or seeking help from, sources and au horities outside the

WATCHTOWER DEFENDANTS' organization. The WATCHTOWER

DEFENDANTS, with conscious disregard for the welfare 0 i Plaintiffs, violated

that duty to Plaintiffs' detriment.

44.

. As a direct result of the WATCHTOWERDEFENDANI S' failure to report

Don Serjeant's abuse to law enforcement, Plaintiffs were d~Prived of Oregon's

victim assistance program that would have provided for counleling and care that

would have decreased the harm.to the Plaintiffs from the effec·s ofthe abuse.

COUNT VII

FRAUDANDFRAUD;m CONC1
After receiving reports that Don Serjeant was abusing young girls, the

WATCHTOWERDEFENDANTS,with the intent to keep thl information from

Plaintiffs, other victims similarly situated and the communitt-at-large, willfully
I - ."

concealed that information. The WATCHTOWERDEFENIDANTSmaterially

:::;sented to Plaintiffs and their families that Don serjealt was a Publisher

i:-~OOdsta~ding with authority to instruct Plaintiffs in spJitual, ethical and'

moral matters and that he was to be obeyed. The WATCHTOWER

DEFENDANTS further materially misrepresented that they would act in their
. '-.
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best interest. The WATCHTOWER DEFENDANTS failed 0 di.-sG1os~that they

knew of Don Serjeant's propensities to use his leadership osition to sexually

abuse Plaintiffs and others and that they were doi!!K1J&t.h1ngto protect them.

Plaintiffs did not know of the falsity of Defendants' representtions, were entitled
to rely upon them and did in fact rely upon them to their serious injury and harm.

COUNT VIII

RATIFICATION

46.

Upon learning that its agent, Don Serjeant had sexua ly abused Plaintiffs

and others, the WATCHTOWER DEFENDANTS failed to take any steps to

discipline or otherwise hold Don Serjeant accountable for his actions and

continued to maintain that Don Serjeant was a Publisher in good standing withc- _

the organization until his death. The WATCHTOWER DEFENDANTS have
. . I

thereby ratified Don Serjeant's conduct in sexually abusing Plaintiffs and others.

The WATCHTOWER DEFENDANTS are thus liable in damaJes to Plaintiffs.

COUNT IX

ALTER EGO AND SINGLE BUSINESS ENTERPRISE

47.

The WATCHTOWER DEFENDANTS are organized and controlled and

their affairs are so conducted that they are in fact mere inslrumentalities and

alter egos for each other and liable for each other's acts. Alternatively, the

WATCHTOWER DEFENDANTS were all engaged, at all material times, in a

single business enterprise and are liable for each other's acts .

23 III

24 /II

25
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COUNT X

NEGLIGENT USURPATION OF INVESTIGATORY FUNCTION

48.

Section 419B of the Oregon Revised Civil Statutes (and predecessor

provisions) requires officials to perform specific responsibili ies to carry out the

policy of the statute described in Section 419.005 (and its predecessors). The

WATCHTOWERDEFENDANTSassumed these duties and responsibilities, but

negligently failed to perform them.

49._

As a direct result of the WATCHTOWER DEFErANTS' negligent
conduct, Plaintiffs have suffered the injuries and damages described herein.

DAMAGES

50.

As a result of Defendants' acts, Plaintiffs have incurred and will continue to

incur costs for medical expenses, counseling and PSY~h010giclltreatment, have

lost earning capacity and have suffered and will continue to suffer extreme,

permanent emotional distress and psychological harm with accompanying

physical manifestations, embarrassment, loss of selflsteem, disgrace,

humiliation, loss of enjoyment of life, and economicdamages of $(amount to be

inserted prior to trial) and non-economic damages of $4,000,000 as to each

Plaintiff.

/II

III

/II

III
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WHEREFORE, Plaintiffs demand judgment a ainst Defendants

individually, jointly and severally in an amount for ecbnomic damages of

$(amount to be inserted prior to trial) and non-economic dalages of $8,000,000,

plus costs, disbursements, and whatever relief the court deeJs just and equitable.

NELSON & MacNEIL P.C.
5

6
B . James r:r. Nelson 6SB #74230

7 f Attorneys for Plaintiffs

8 SUBMITI'ED BY:
James G. Nelson OSB #74230

9 Nelson & MacNeil, P.C.
P.O. Box 946

10 Albany, OR 97321
(541) 928-9147 - Office

11
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LOVE & NORRIS
Gregory S. Love (Pro hac vice to be submitted)
Kimberlee D. Norris
314 Main Street, Suite 300
Fort Worth, Texas 76102-7423
Telephone: 817/335"'2800

FIBICH, HAMPTON, LEEBRON & GARTH
Tommy Fibich, Esq.
Hartley Hampton, Esq. (Pro hac vice to be submitted)
Mike Leebron, Esq.
1401 McKinney, Suite 1800
Five Houston Center
Houston, Texas 77010
Telephone 713-751-0025

COMPLAINT PAGE 19

24



·\

~,

--:, .'
. ]1

-. "i :. 1

\

' .':--. 'j
r<'

..'
1

\

!"-

/'

..

2
•.. ,,"

f\

,"-' -
.'~.

.'
3

"'.')

\

/ .,~-'

4

IN THE CIRCUIT COURT OF THE STATE OF OREGON

5

FOR THE COUNTY OF LINN

6

LEANNA MORLEY, JESSICA )CASE NO. 030431
SCHROEDER and CHRISTINA VIZENOR,

)
7

Plain tiffs,)
)

PLAINTIFF'~ FIRST
8

v. )AMENDED OOMPLAINT
)

(Sexual Battek of a Child;
9

NORTH ALBANY OREGON )
CONGREGATION OF JEHOVAH'S

)Vicarious Lia ility; Negligence;
10

WITNESSES, INC., flkJa ALBANY )Fraud; RatifiJation;
OREGON COMPANY OF JEHOVAH'S

)and Alter Egd
11

J WITNESSES, INC., WATCHTOWER )
BIBLE AND TRACT SOCIETY OF NEW

)Not subject t .Mandatory
12

YORK, INC., WATCHTOWER BIBLE AND)Arbitration
TRACT SOCIETY OF PENNSYLVANIA,

)
13

WATCHTOWER ENTERPRISES, L.L.C.,)Jury Trial Requested
WATCHTOWER FOUNDATION, INC.,

)
14

WATCHTOWER ASSOCIATES, LTD., )
KINGDOM SUPPORT SERVICES, INC.

)
15

CHRISTIAN CONGREGATION OF )
JEHOVAH'S WITNESSES, RELIGIOUS

)
16

ORDER OF JEHOVAH'S WITNESSES, )
THE.WATCHTOWER GROUP, INC.

)
17

AND NORTH BOTHELL CONGREGATION)
OF JEHOVAH'S WITNESSES, INC.,

)
18

Defendants.)
c.j

0.:
19

Plaintiffs allege:.s
to-'I'[ij:= NO;z~~~re

20 GENERAL ALLEGATIONS"1ij0l0l0l
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1.

24

Plaintiff LEANNA MORLEY is a resident of Albany, 0egon.

25 PAGE1. Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et al

25



2.

3.

Plaintiff CHRISTINA VIZENOR is a resident of South Dakota.

egos.

Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et al.

PAGE 2.

company organized and existing under the laws of the State of New York, with

7.

Defendant WATCHTOWER ENTERPRISES, INC., a limited liability

5.

Defendant WATCHTOWER BIBLE AND TRACT SOCIETY OF NEW

6.

Defendant WATCH TOWER BIBLE AND TRACT SOCIETY OF

Plaintiff JESSICA SCHROEDER is a resident of Eddyville, Oregon.

PENNSYLVANIA, a corporation organized and existing under the laws of the

State of Pennsylvania, with offices at 1630 Spring Run Road Extension,

Coraopolis, Pennsylvania 15108, has conducted business within the State of

Oregon through its agents and alter egos.

Oregon 97321.

YORK, INC., a corporation organized and existing under the laws of the State of

New York, with offices at 25 Columbia Heights, Brooklyn, New York 11201-2483,

has conducted business within the State of Oregon through its agents and alter

4.

Defendant NORTH ALBANY OREGON CONGREGATION OF

JEHOVAH'S WITNESSES, INC. flkJa ALBANY OREGON COMPANY OF

JEHOVAH'S WITNESSES, INC. is a corporation organized and existing under

the laws of the State of Oregon. At all material times, it maintained its offices at

Kingdom Hall Building, 303 Grand Prairie Road SE, Albany, Linn County,

1
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10.

8.

Defendant KINGDOM SUPPORT SERVICES, INC., a corporation

corporation organized and existing under the laws of the State of New York with

Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et aI.

PAGE 3.

12.

Defendant RELIGIOUS ORDER OF JEHOVAH'S WITNESSES, a

a corporation organized and existing under the laws of the State of New York with

offices at 100 Watchtower Drive, Patterson, New York 12563-9204, has conducted

business within the State of Oregon through its agents and alter egos.

II.

Defendant CHRISTIAN CONGREGATION OF JEHOVAH'S WITNESSES,

organized and existing under the laws of the State of New York with offices at 98

Montague Street, Brooklyn, New York 11201, has conducted business within the

State of Oregon through its agents and alter egos.

Defendant WATCHTOWER ASSOCIATES, LTD., a corporation organized

and existing under the laws of the State of New York, with offices at 147 Holiday

Drive, Westbury, New York 11797, has conducted business within the State of

Oregon through its agents and alter egos.

Defendant WATCHTOWER FOUNDATION, INC., a corporation organized

and existing under the laws of the State of New York with offices at 25 Columbia

Heights, Brooklyn, New York 11201, has conducted business within the State of

Oregon through its agents and alter egos.

9.

offices at 25 Columbia Heights, Brooklyn, New York 11201, has conducted

business within the State of Oregon through its agents and alter egos.

1
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offices at 25 Columbia Heights, Brooklyn, New York 11201-2483, has conducted

business within the State of Oregon through its agents and alter egos.

13.

Defendant THE WATCHTOWER GROUP, INC., a corporation organized

and existing under the laws of the State of Pennsylvania with offices at 196 E.

Butler Avenue, Chalfont, PA 18914, has conducted business within the State of

Oregon through its agents and alter egos.

14.

Defendant NORTH BOTHELL CONGREGATION OF JEHOVAH'S

WITNESSES, a corporation organized and existing under the laws of the State of

Washington, has conducted business within the State of Oregon through its

agents and alter egos.

15.

The Defendant entities are collectively referred to herein as the

"WATCHTOWER DEFENDANTS" because each is the alter ego of each other and

operate as a single business enterprise.

II.

JURISDICTION AND VENUE

16.

Plaintiffs have been damaged in an amount exceeding the mInImum

jurisdictional levels of this court.

17.

Venue is proper in Linn County, Oregon because Defendant NORTH

ALBANY CONGREGATION OF JEHOVAH'S WITNESSES, INC.· has its

principal place of business in Linn County and because some of the acts or

omissions that give rise to Plaintiffs' claims occurred in Linn County.

25 PAGE 4. Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et aI.
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A.

III.

SUMMARY OF FACTS

WATCHTOWER DEFENDANTS' ORGANIZATION AND
CHAIN OF COMMAND

18.

5

6

7
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The WATCHTOWER DEFENDANTS' organization has a hierarchical

structure in which the GOVERNING BODY sits at the top of a strict chain of

command that extends over each individual and Defendant entity in the

organization. These individuals and entities act as agents, seJants and alter egos

of each other. Authority for any actions by the organization o~its members must

derive from the GOVERNING BODY, which has absolute arthOrity over every
person and all matters in the organization and its worldwide operations. The

GOVERNING BODY is a small group of men who operate oul of various entities

within the hierarchical structure.

19.

All of the Defendants are the agents and servants of each other and are

vicariously liable for each other's acts. The WATCHTOWER DEFENDANTS are

so organized and controlled and their affairs are so conducted that they are alter

egos of each other and operate as a single business enterprise.

B. VICARIOUS LIABILITY OF THE WATCHTOWER
DEFENDANTS

20.

Through its hierarchical structure, the WATCHTOWER DEFENDANTS

assume complete responsibility for the development, protectJon and discipline of

its membership, especially the children of members. All mall members, whether

Elders, Ministerial Servants, Pioneers and/or Publishers, are appointed and

empowered by the GOVERNING BODY to carry out this responsibility.

25 PAGE 5. Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et aI.

I

29



1

2

3

4

5

6

7

8

21.

To further their goals, the WATCHTOWER DEFENDANTS authorize male

members to develop relationships of trust with women, childr .n and families and

to assume the role of counselor and advocate for any problems that might arise,

including claims of child abuse. It is the responsibility of thl Elders and those

higher up in the chain of command, all the way up to the GOVERNING BODY, to

decide if abuse has occurred and how it should be handled.

22.

At all material times, the WATCHTOWER DEFENDANTS have prohibited

9 the above victim and/or a~cuser from warning others or speakiAg about the matter

10 I
to anyone under penalty of discipline. Victim/accusers are not permitted to report

11

suspected abuse to outside authorities or to other Publishers within the
12

13

14

15

organization, despite secular laws and duties regarding the reporting of sexual

abuse. Violation of this policy can lead to severe sanctions. I

c. DON SERJEANT

23. I
16

From at least 1955 until the date of his death, the WATCHTOWER
17 I

DEFENDANTS vested Don Serjeant with leadership authority within the
18

23

24

25

WATCHTOWER DEFENDANTS' organization and at all times held him out to be

in good standing.

24.

As early as 1962, if not before, Don Serjeant began sexJally molesting and

physically abusing his daughter, Suzan, who was seven yeals old at the time.
t

Suzan finally complained to the Elders of Defendant BOTHELL

CONGREGATION OF JEHOV All'S WITNESSES, where Dln Serjeant was a
PAGE6. Plaintiffs First Amended Complaint

Morley et aI., v. North Albany Congregation et aI.
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leader in good standing and Suzan was a participant as a member of his family.

Suzan described to the Elders of Defendant BOTHELL COiGREGATION OF
JEHOVAH'S WITNESSES the repeated sexual and physical abuse by Don

Serjeant and asked for their help. The Elders of Defendant BOTHELL

CONGREGATION OF JEHOVAH'S WITNESSES told Suzan not to discuss the

matter with anyone else and that they would take any and all necessary action.

The Elders of Defendant BOTHELL CONGREGATION OF JEHOVAH'S

WITNESSES reported Suzan's complaint to Don Serjeant whereupon Don

Serjeant beat her for talking to the Elders. The Elders were informed of this and

other beatings. Despite their knowledge and reprlsentations, the

WATCHTOWER DEFENDANTS did nothing to assist Suzan, 0 protect Suzan or

other young girls from further abuse, to discipline Don Serjeai or to warn others
of the threat he posed. The WATCHTOWER DEFENDANTS made no report to

law enforcement authorities or others. Instead, the WATCHTOWER

DEFENDANTS continued to promote Don Serjeant as a leader in good standing

in the organization, placing him in positions of control and supervision over

children and they thereby aided, abetted and ratified the a~use of Suzan and

other young victims within the organization.

25.

At some time prior to 1984, Don Serjeant moved to Albany, Oregon and

joined Defendant NORTH ALBANY CONGREGATION OF JEHOVAH'S

WITNESSES, where the WATCHTOWER DEFENDANTS continued to promote

Don Serjeant as a leader in good standing, and placed h·m in positions of

authority with supervision and control of children, despite the WATCHTOWER

25 PAGE 7. Plaintiffs First Amended Complaint
Morley et al., v. North Albany Congregation et al.
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DEFENDANTS' knowledge that he was sexually and PhysilllY abusing young

children. The WATCH TOWER DEFENDANTS made no efftt to warn families

I .

of Defendant NORTH ALBANY CONGREGATION that a sexral predator was in
their midst and that their children were at risk. Beginning sometime after 1978

for a number of years until 1989, Don Serjeant repeatedly 1eXUallYabused his
granddaughter, Plaintiff CHRISTINAVIZENOR who was born on September 3,

1977. From 1984 through 1989, Don Serjeant repeatedly sexually abused Plaintiff
I

LEANNA MORLEY, a participant in Defendant NORTH ALBANY

CONGREGATION OF JEHOVAH'S WITNESSES. Plaintiff JEANNA MORLEY

was approximately 9 years old when the abuse began. Begilning in 1986, Don

Sergeant also began repeatedly sexually assaulting P\laintiff JESSICA
SCHROEDER who was also a participant in Defendant NORTH ALBANY

CONGREGATION OF JEHOVAH'S WITNESSES. Pllintiff JESSICA

SCHROEDER was approximately 6 years old when the hbuse began. The

WATCHTOWER DEFENDANTS' agent, Don Schroeder, had afcess to each of the
Plaintiffs due to his leadership position in the organization.

26.

In about 1989, Plaintiff LEANNA MORLEY'S father fouhd a journal which

graphically depicted Don Serjeant's sexual abuse of his daughter. He gave the
. I

journal to the WATCHTOWER DEFENDANTS through the Ellders of Defendant
NORTH ALBANY CONGREGATION OF JEHOVAH'S WITNESSES and asked

the WATCHTOWER DEFENDANTS to address this abuse b~ their agent, Don

Serjeant, who was a leader in the organization. The[ WATCHTOWER
DEFENDANTS did nothing about the sexual abuse described in the journal

25 PAGE 8. Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et al.
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except to punish Plaintiff LEANNA MORLEY. The WATCHTOWER
1

2 DEFENDANTS told Plaintiff LEANNA MORLEY'S family tIt they were not toreport the abuse to anyone, not even law enforcement a thorities or other
3

Publishers. The abuse of Plaintiff Jessica Schroeder continued after 1989.
4

27.
5

For three decades, the WATCHTOWER DEFENDANTS knew or should
6

have known that Don Serjeant was sexually molesting and physically abusing
7

8

9

10

11

12

13

14

15

16

17

18

23

24

young children. Nevertheless, the WATCHTOWER DEFEND1\NTS allowed Don

Serjeant to continue as a leader in good standing, entruJing him with the

authority to superVIse and control children in the WATCHTOWER

DEFENDANTS' local congregations, many of whom he sexually molested. The

WATCHTOWER DEFENDANTS failed to notify anyone tha I Don Serjeant was
molesting or had sexually molested young children. They further failed to take

any steps to protect these young victims from his abuse, but ilstead continued to

place their agent, Don Serjeant, in positions of supervisioJ and control over

children. They also knowingly concealed this information ftom Plaintiffs and

others. The WATCHTOWER DEFENDANTS also aided, abettd and ratified the
abuse by disciplining the victims who dared to report he abuse to the

WATCHTOWER DEFENDANTS, further increasing Don Seli'eant's power over

them.

28.

Plaintiffs and their families sought the advice and protection of the

WATCHTOWER DEFENDANTS and told them about the abuses perpetrated by

their agent, Don Serjeant. The WATCHTOWER DEFEND~TS assumed the

25 PAGE 9. Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et ai.
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29.

Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et al.

among other things:

a. aiding, abetting and ratifying the abuse of childrel by leaders in the

organization; I

PAGE 10.

DEFENDANTS' organization to sexually abuse Plaintiffs. Thi WATCHTOWER
DEFENDANTS directly and vicariously caused foreseeable harm to Plaintiffs by,

I

congregation, that a dangerous sexual predator was in their midst. They did not
I

act to help Plaintiffs or their families deal with the trauma and actively prevented

them from obtaining help from trained and appropriate resouJces. They also took

no steps to discipline or otherwise hold Don Serjeant accountJble for his conduct

or to as~ist him in addressing his propensities. Instead, they [continued to allow
him to act as their agent, with control and supervision over children.

. 30. I

Don Serjeant used the authority of his position in thb WATCHTOWER

The WATCHTOWER DEFENDANTS did not report I the abuse to lawenforcement authorities nor did they warn any other members of the NORTH

ALBANY CONGREGATION OF JEHOVAH'S WITNESSES, IINc., or any other

I
role of advocate and counselor to Plaintiffs and their families and instructed

Plaintiffs and their families to k~ep the' abuse mJtters within the

WATCHTOWER DEFENDANTS' organization and not to diJclose the abuses to

any other publishers or outside authorities. They even PUlliShrd those who daredto complain. Thus, the WATCHTOWER DEFENDANTS aided and abetted the

perpetrator and ratified his conduct, causing further damage tl Plaintiffs.

1
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2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

23

24

25

b.

c.

d.

e.

f.

g.

h.

PAGE 11.

blaming, humiliating, sanctioning andfor disciplining

victims/accusers of sexual abuse instead of the pe1etrators
negligently failing to report such sexual abuse, including the abuse

by Don Serjeant, to law enforcement and~overnJental child welfare

agencies and requiring that Publishers not make luch reports.

negligently failing to wam Plaintiffs, their familiJs, and others of the

risk of Don Serjeant's abuse after they knew or sJould have known of

Don Serjeant's propensities to use his pOSitiob of leadership to

engage in acts of sexual abuse.

negligently failing to train its Elders, vol nteers, appointed

overseers and other associated individuals to prevent, identify,

investigate, respond to or report child abuse.

negligently failing to adopt adequate policies and procedures for the

protection of children and other publishers and/dr to implement and

comply with such procedures that did exist. - .

failing to properly investigate matters brought to the

WATCHTOWER DEFENDANTS' attention inVlolving child sexual

abuse and/or suspicions of child sexual abuse.

negligently allowing Don Serjeant to move betw1en congregations as
a leader in good standing and placing him in leadership positions

with authority over children after the WATCHTOWER

DEFENDANTS knew or should have known o~his propensities to
use his position of leadership to engage in acts of sexual abuse of

children.

Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et aI.
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Plaintiffs did not discover and could not have discovered through the

exercise of reasonable diligence their injuries that resulted frlm the abuse or the

causal connection between their injuries and the wronJul conduct of the

WATCHTOWER DEFENDANTS until less than three years before the filing of

this lawsuit.

31.

sexual abuse.

was abusing young children.

k. negligently failing to undertake a sexual offender evaluation, provide

trauma of abuse.

concealing from Plaintiffs and their fJmilies that the

WATCHTOWER DEFENDANTS had informatio! that Don Serjeant

negligently failing to provide child abuse victim and their families

with any assistance in coping with the traJma of abuse and

preventing Plaintiffs and their families from re+rting the abuse to
outside authorities and obtaining outside helW to deal with the

I

1.

sexual offender treatment and/or obtain psychia,'tric evaluation and

treatment of Don Serjeant after they knew or shbuld have known of

his propensities to use his position of leadership 0 engage in acts of

1. negligently failing to properly supervise Don Se ['eant as a leader in
I .

the organization or to monitor his activities after they knew or

should have known of his propensities to se his position of

leadership to engage in acts of sexual abuse.

J.

III

/II

III

1
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knew or should have known that Plaintiffs were at risk of foreseeable harm by

their agent, Don Serjeant, whom the WATCHTOWER DEFENDANTS had placed

Plaintiffs under the legal theory of respondeat superior.

For a number of years, beginning in 1984, as an agent and alter ego of the

Plaintiff's First Amended Complaint

Morley et aI., v. North Albany Congregation et aIr

PAGE 13.

act to protect them from said harm. The WATCHTOWER DEFENDANTS

breached their duty to the great harm of Plaintiffs.

in leadership positions with supervision and control over children, but failed to

CAUSES OF ACTION

COUNT I

RESPONDEAT SUPERIOR

32.

At all material times, WATCHTOWER DEFENDANTS assumed a duty to

protect Plaintiffs from sexual predators within thel WATCHTOWER

DEFENDANTS' organization. The WATCHTOWER DEFENDANTS further

COUNT II

COMMON-LAW NEGLIGENCE

33.

pursuant to the authority granted to them as agents and the alter ego of the

GOVERNING BODY and each other, utilizing such leadership and authority to

carry out and/or aid, abet and ratify the sexual abuse of Plaintiffs. The

WATCHTOWER DEFENDANTS are therefore liable for the sexual battery of

WATCHTOWER DEFENDANTS, Don Sergeant repeatedly I committed sexual

battery upon the persons of the Plaintiffs in the State of 0lregon. Each of the
WATCHTOWER DEFENDANTS was in the chain of command and acted

2
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COUNT III

34.

have known of Don Serjeant's propensities to use his position as a leader in the

child abuse. Plaintiffs have suffered grave harm due to WATCHTOWER

Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et ai.

PAGE 14.

III

//I

//I

Serjeant, and Elders of the local congregations.

I

NEGLIGENT HIRING, RET:~ION AND SUPJERVISIONAt all material times, the WATCHTOWER DEFEND TS knew or should

propensities to engage in acts of sexual abuse against Plaintiffs and other young

children. The WATCHTOWER DEFENDANTS also failed to a1eQUatelYtrain and

supervise the Elders of the local congregations to whom the~ had entrusted the
responsibility of investigating, evaluating and handling all reports or suspicions of

DEFENDANTS' negligent hiring, retention and supervision of their agent, Don

in the organization at a time when they knew or should have known of his

organization to engage in acts of sexual abuse. The WATCHTOWER

DEFENDANTS failed to adequately investigate, disCiPlinr' evaluate, treat,

supervise and otherwise monitor the conduct of Don Serjeant lho was under their
control. They therefore negligently hired, retained and supervised Don Serjeant

herein.

As a direct result of the negligent conduct of the WATCHTOWER

DEFENDANTS, Plaintiffs have suffered the injuries and 1amages described
I

1
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interests.

39.

damages described herein.

As a direct result of the aggravated negligent conduct of the

WATCHTOWER DEFENDANTS, Plaintiffs ha:ve suffered the injuries and

37.

Plaintiffs First Amended Complaint
Morleyet aI., v. North Albany Congregation et aI.

PAGE 15.

Because of this special relationship between the Plaintiffs and the

WATCHTOWER DEFENDANTS, Plaintiffs and their families I placed their trust

and confidence in the WATCHTOWER DEFENDANTS that they would not harm
. I

Plaintiffs or fail to warn Plaintiffs of potential harm. Further, Plaintiffs and their
I

families placed their trust and confidence in the WATCHTOWER DEFENDANTS

that they would protect Plaintiffs from harm.

38. I
The WATCHTOWER DEFENDANTS placed themselves in a position of

COUNT V

BREACH OF FIDUCIARY DUTY

COUNT IV

AGGRAVATED NEGLIGENCE

36.

trust and confidence with Plaintiffs. The relationship between Plaintiffs and the

WATCHTOWER DEFENDANTS' organization was fiduciary in nature and

imposed on the WATCHTOWER DEFENDANTS a duty to act in Plaintiffs' best

The behavior of the WATCHTOWER DEFENDANTS set forth above

demonstrated a conscious indifference to the safety and weifare of Plaintiffs,

entitling Plaintiffs to amend and seek damages under O.R.S. 181535.
I

1
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40.

43.

abuse of children.

The WATCHTOWER DEFENDANTS deliberately and egligently failed to

Plaintiff's First Amended Complaint
Morleyet aI., v. North Albany Congregation et al.

PAGE 16.

of Plaintiffs by Don Serjeant to law enforcement. Th1 WATCHTOWER
DEFENDANTS thereby violated Section 419B of the Oregon Revised Statutes

intended to safeguard and enhance the welfare of abused Child'en. Plaintiffs were

members of the class of persons Section 419B was designed tr protect and were
injured as a result of The WATCHTOWER DEFENDANTS' violation of the

statute. Such violation constitutes negligence per se. Thl WATCHTOWER

DEFENDANTS' failure to report also constitutes common-llw negligence. The

COUNT VI

NEGLIGENCE PER SE and COMMON-LAWNEG IGENCE:
FAILURE TO REPORT SUSPECTED CHILD AiBUSE

42.

report to law enforcement the abusive conduct of Don Serjean prior to the abuse

of Plaintiff. Further, the WATCHTOWER DEFENDANTS fai ed to report abuse

The WATCHTOWER DEFENDANTS had a duty, under Srction 419B of the
Oregon Revised Statutes and the common-law, to report the abuse or suspected

As a direct result of the conduct of the WATCHTOWER DEFENDANTS,

Plaintiffs have suffered the injuries and damages described hertn. .

The above acts and/or omissions by the WATCHTOWER DEFENDANTS,

either independently or in conjunction with each other, constiJtes a breach of the

fiduciary duty owed to Plaintiffs by WATCHTOWER DEFENDkTS.

41.

1
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WATCHTOWER DEFENDANTS asserted their authority over both Plaintiffs and

their abuser, Don Serjeant, creating a special relationship of trust and confidence

and power over Plaintiffs. In the context of this special relationship and the

uneven balance of power, the WATCHTOV\TERDEFENDANTS assumed a duty to

handle all reports of child abuse and prevented Plaintiffs and their families from

reporting the abuse to, or seeking help from, sources and authorities outside the

WATCHTOWER DEFENDANTS' organization. The WATCHTOWER
~

DEFENDANTS, with conscious disregard for the welfare of Plaintiffs, violated

that duty to Plaintiffs' detriment.

44.

As a direct result of the WATCHTOWER DEFENDANTS' failure to report

Don Serjeant's abuse to law enforcement, Plaintiffs were deprived of Oregon's

victim assistance program that would have provided for counseling and care that

would have decreased the harm to the Plaintiffs from the effects of the abuse.

COUNT VII

FRAUD AND FRAUDUL]~NTCONCEALMENT

45.

Mter receiving reports that Don Serjeant was abusing young girls, the

WATCHTOWER DEFENDANTS, with the intent to keep the information from

Plaintiffs, other victims similarly situated and the community-at-Iarge, willfully

concealed that information. The WATCHTOWER DEFENDANTS materially

misrepresented to Plaintiffs and their families that Don Serjeant was a leader in

good standing with authority to instruct Plaintiffs in spiritual, ethical and moral

. matters and that he was to be obeyed as an agent of the organization with
-_ - ..•._._--.----_.---- - -.".._-_.- __ ._ .. -._--- ---------- .._-. - __ ._-_ .._.---_. ~

25 PAGE 17. Plaintiff's First Amended Complaint
Morleyet aI., v. North Albany Congregation et aI.
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COUNT IX

DEFENDANTSare thus liable in damages to Plaintiffs.

know of the falsity of Defendants' representations, were entitled to rely upon

continued to maintain that Don Serjeant was a leader in good standing with the

Plaintiffs First AmendedComplaint
Morleyet aI., v. North AlbanyCongregation et aI.

PAGE 18.

The WATCHTOWERDEFENDANTS are organized and controlled and

their affairs are so conducted that they are, in fact, mere insJrumentalities and

alter egos for each other and liable for each other's acts. klternatively, the

ALTER EGO AND SINGLE BUSINESS ENTERPRISE

47.

organization, with authority to supervise and control children, until his death.

The WATCHTOWER DEFENDANTS have thereby ratifie~ Don Serjeant's

conduct in sexually abusing Plaintiffs and others. The WATCHTOWER

COUNT VIII

RATIFICATION

46.

discipline or otherwise hold Don Serjeant accountable fODhis actions and

Upon learning that its agent, Don Serjeant had sexualll abused Plaintiffs
and others, the WATCHTOWERDEFENDANTS failed to ,ake any steps to

and others and that they were doing nothing to protect them. Plaintiffs did not

them and did, in fact, rely upon them to their serious injury and harm.

supervisory authority over children. The WATCHTOWERDEFENDANTSfurther
\--- - - -- ..-- --- - ""'''---..... I

materially misrepresented that they would act in their brst interest. The

WATCHTOWER DEFENDANTS failed to disclose that t~ey knew of DonSerjeant's propensities to use his leade~ship positio~ to sexualiy abuse ~laintiffs

1
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WATCHTOWER DEFENDANTS were all engaged, at all material times, in a

single business enterprise and are liable for each other's acts.

COUNT X

NEGLIGENT USURPATION OF INVESTIGATORY FUNCTION

48.

Section 419B of the Oregon Revised Civil Statutes (and predecessor

provisions) requires officials to perform specific responsibilit'es to carry out the

policy of the statute described in Section 419.005 (and its redecessors). The

WATCHTOWER DEFENDANTS assumed these duties and Jesponsibilities, but

negligently failed to perform them.

49.

As a direct result of the WATCHTOWER DEFENDANTS' negligent

conduct, Plaintiffs have suffered the injuries and damages desJribed herein.

DAMAGES

50.

As a result of Defendants' acts, Plaintiffs have incurred and will continue to

incur costs for medical expenses, counseling and PSYChOIOgit treatment, have
lost earning capacity and have suffered and will continue to suffer extreme,

permanent emotional distress and psychological harm lith accompanying

physical manifestations, embarrassment, loss of selfrsteem, disgrace,
humiliation, loss of enjoyment of life, and economic damages of $(amount to be

inserted prior to triaD and non-economic damages of $4,~00,000 as to each

Plaintiff.

PAGE 19.

24 /II

25 Plaintiffs First Amended Complaint
Morleyet aI., v. North Albany Congregation et aI.
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DATED this 23rd day of April, 2003.

SUBMITTED BY:
James G. Nelson OSB #74230
Nelson & MacNeil, P.C.
P.O. Box 946
Albany, OR 97321
(541) 928-9147 - Office

LOVE & NORRIS
Gregory S. Love (Pro hac vice to be submitted)
Kimberlee D. Norris (Pro hac vice to be submitted)
314 Main Street, Suite 300
Fort Worth, Texas 76102-7423
Telephone: 817/335-2800

NELSON & MacNEIL, le.
I

B James $. Nelson OSB #74230I

f Attorneys for Plaintiffs .

Plaintiffs First Amended Complaint
Morley et aI., v. North Albany Congregation et aI.

PAGE 20.

FIBICH, HAMPTON, LEEBRON & GARTH
Tommy Fibich, Esq. (Pro hac vice to be submitted)
Hartley Hampton, Esq. (Pro hac vice to be submitted)
Diane McGehee, Esq. (Pro hac vice to be submitted)
1401 McKinney, Suite 1800
Five Houston Center
Houston, Texas 77010
Telephone 713-751-0025

WHEREFORE, Plaintiffs demand judgment ag inst Defendants

individually, jointly and severally in an amount for ecoJomic damages of

$(amount to be inserted prior to trial) and non-economic damakes of $12,000,000,
I

plus costs, disbursements, and whatever relief the court deems just and equitable.
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1

2

3

4

5

6

7

8

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

'-

..~

9 LEANNA MORLEY, JESSICA
SCHROEDER, and CHRISTINA

10 VIZENOR,

11 Plaintiffs,

12 v.

13 NORTH ALBANY CONGREGATION
OF JEHOVAH'S WITNESSES, INC.,

14 et al.,

Case No. 03-0431

DEFENDANTS' OR~P 21MOTIONS AND SUlfPORTING
MEMORANDUM O~ LAW

(ORAL ARGUME
REQUESTED)

15

16

17

18

Defendants.

CERTIFICATE OF COMPLIANCE WITH UTCR 5.010 1

Pursuant to UTCR 5.010(1), counsel for defendants conferred

19 with counsel for plaintiff in good faith concerning the issues in dispute

20 herein, but the parties were unable to resolve their disputes. 1

21 REQUEST FOR ORAL ARGUMENT

22 Defendants request oral, argument of these Motions nd estimaten,,\
23 that I hour will be required. Official court reporting services a e requeste~).24 III ~

25

26 1 The term "defendants" as used in these Motions refers only to he

defendants for whoJ:I.ldefense counsel has accepted service. \
Page 1 - DEFENDANTS' ORCP 21 MOTIONS AND BUllivantl~ouserlBaileyPCSUPPORTING MEMORANDUM OF LAW 88SSWFifthA:vcnue,Suite300

Portland, OrqoP 97204-2089Telephone (S03) 228-6351
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1 DEFENDANTS' SEVEN MOTIONS

24

2 (1) Pursuant to ORCP 21 A(8), defendants move to dismiss this

3 action with prejudice because it fails to state ultimate facts sUffjcient to4 constitute any claim for relief. Plaintiffs (who are all now adultlS) allege that
5 when they were minors and members of a local Jehovah's Witnesses'

6 congregation, a religious entity, they were sexually abused by a10ther
7 member of the congregation, Don Serjeant. Plainti,ffs contend tliat defendants

8 knew that Mr. Serjeant had allegedly abused other persons bef01e plaintiffs,

9 but failed to warn them about it or report it to the secular authoYties. As a

10 matter of law, however, organizations (including churches) do n10t have a

11 duty to protect their members from each other, even assuming t,ey had prior
12 notice of a member's alleged propensity to sexually abuse minors. Also, the

13 First Amendment to the U. S. Constitution, as well as the "free etercise of14 religion" clauses of the Oregon Constitution, prohibit this type f inquiry by

15 a secular court into the "correctness" of a church's beliefs, pOlites, and

16 disciplinary practices.

17 (2) Pursuant to ORCP 21 A(8), defendants move to Clismiss with

18 prejudice plaintiffs' sixth claim for relief, a claim for "Failure Jo Report

19 Suspected Child Abuse" as required by ORS Chapter 419B, becluse it fails to

20 state ultimate facts sufficient to constitute a cl aim for relief. 0rs 419 B. 0 i0,

21 which requires certain persons to report suspected child abuse, roes not
22 provide for a civil cause of action when it is allegedly violated. Also, it does

23 not apply to defendants because of its clergy privilege exception.

(3) Pursuant to ORCP 21A(8), defendants move to ~ismiss

25 plaintiffs' tenth claim for relief, entitled "Negligent Usurpation of

26 Investigatory Function," which is also based on defendants' alleged violation

I

Page 2 - DEFENDANTS' ORCP 21 MOTIONS AND BullivantlHouserlBaileyPC
SUPPORTING MEMORANDUM OF LAW 888SWFifthIAvenuc,SUite300

PortIaDd, Orqoo 97204-2089
Telepbone (S03) 228-635146



1 of ORS 419B.01 O. No such claim for relief is recognized in Orjgon.2 (4) Pursuant to ORCP 21 A(8), defendants move to dismiss

3 plaintiffs' first claim for relief, entitled "Respondeat Superior," because

4 "Respondeat Superior" is not an independent cause of action.

5 (5) Pursuant to ORCP 2IA(8), defendants move to dlismiss

6 plaintiffs' eighth claim forrelief, entitled "Ratification," becaule

7 "Ratification" is also not an independent cause of action.

8 (6) Pursuant to ORCP 21A(8), defendants move to dismiss

9 plaintiffs' ninth claim for relief, entitled "Alter Ego and Single Business

10 Enterprise," because this is also not an independent cause of acyon.

11 (7) Pursuant to ORCP 21 E and 18B, defendants more to strike

12 plaintiffs' request for unspecified economic damages from the ,irst Amended
13 Complaint because a specific amount of alleged economic damages is not

14 stated in violation of ORCP 18B, which provides that such an alount "shall"

15 be stated in the operative Complaint.

16 These Motions are based on ORCP 21 and 18B, the Court's file,

17 and the following Memorandum of Law.

This is a childhood sex abuse action arising from the alleged

18

19

20

A.

MEMORANDUM OF LAW

Introduction and Summary of Allegations

21 sexual abuse of plaintiffs, members of a Jehovah's Witnesses' congregation,

22 by an alleged member of the congregation, Don Serjeant (who is deceased).

23 Plaintiffs have associated two sets of Texas lawyers who speciafize in suing
24 the Jehovah's Witnesses' church around the country, and who drafted the 20­

25 page First Amended Complaint asserting 10 claims against 11 dbfendants.

26 See First Amended Complaint at p. 20.

Page 3 - DEFENDANTS' ORCP 21 MOTIONS AND
SUPPORTING MEMORANDUM OF LAW
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1 Plaintiffs allege that other persons previously repor ed to church

2 "Elders" that Mr. Serjeant had sexually abused other minors, inLuding his

3 own daughter, but that, pursuant to church "policy," defendants Idid not report.

4 this alleged abuse to secular authorities or other church membe1s. Rather, the
5 church allegedly directed that this matter would be handled internally

6 pursuant to church policy. Plaintiffs allege that Mr. Serjeant was then placed

7 in unspecified positions of "leadership" and "authority" within he church

8 that allowed him to sexually abuse plaintiffs, and that defendanlsimproperlY

9 "held him out to be in good standing."

10 Plaintiffs contend that the church defendants knew <Drshould have

11 known that Mr. Serjeant had abused other children before Plaintliffs, but

12 failed to warn other Jehovah's Witnesses' members, including plaintiffs and

13 their families, about his dangerous propensities. Plaintiffs claim that

14 defendants had a policy of concealment concerning Mr. serjean~'s alleged

15 sexually abusive condu~t. Plaintiffs also claim that the elders Jf the church

16 congregation told the persons who reported Mr. Serjeant's alleged pri.or abuse

17 not to talk about his alleged abuse to anyone, and that they knei he had
18 abused other children before plaintiffs, but yet did not warn other church

19 members about his prior abuse. See First Amended Complaint.

20 Significantly, plaintiffs seek to make defendants' ailleged

21 religious beliefs, policies, and disciplinary practices a basis for secular

22 liability by alleging that, through their religious "policy" of not reporting

23 sexual abuse to secular authorities, defendants "failed to adequJtelY

24' . d" l' 1 . . ImvestIgate, ISCIPme, eva uate, treat, supervIse and otherwIse monitor the
. I

25 conduct" of Mr. Serjeant, which allegedly resulted in plaintiffs being

26 sexually abused by him. Id. at 1111 22, 35. Plaintiffs allege that refendants
Page 4 - DEFENDANTS' ORCP 21 MOTIONS AND . BullivantlfouserjBalleyPcSUPPORTING MEMORANDUM OF LAW 888 SWFiflhA=uc,Suitc 300

PortlaDd,Oregon 97204-2089
Tclepbooc (S03) 228-635148



4

11

1 "assume complete responsibility" for "the discipline of its mem I ership." Id.

2 at' 20. Plaintiffs further allege that church elders have the res*onsibility to3 "decide if abuse has occurred and how it should be handled." rd.. at ~ 21.
I

Plaintiffs contend that defendants prohibit alleged aruse victims
5 from warning others or speaking about the abuse to anyone "under penalty of

6 discipline," even though "secular laws" require the reporting of such abuse,

7 and that violation of this religious "policy can lead to severe sa ctions." Id.

8 at ~ 22. Plaintiffs also seek to hold defendants liable for allege I ly "failing to

9 adopt policies and procedures for the protection of children" rellting to

10 sexual abuse. Id. at ~ 30(f).

Plaintiffs assert 10 claims against defendants in thet~rFirst

12 Amended Complaint: (1) "Respondeat Superior;" (2) Common aw

13 negligence; (3) "Negligent hiring, retention, and supervision;" (I )
14 "Aggravated" negligence; (5) Breach of fiduciary duty; (6) "Negligence Per

15 Se and Common Law Negligence: Failure to Report Suspected hild Abuse;"

16 (7) Fraud and Fraudulent Concealment; (8) "Ratification;" (9) ..lIter Ego and

17 Single Business Enterprise;" and (10) "Negligent Usurpation of Investigatory

18 Function."

In Oregon, the "existence of a duty is a question of aw for thf"

19

20

21

22

23

24

B. Argument in Support of the Seven Motions

(1) This action should be dismissed ~ecause
organizations, including churches, do not
have a duty to protect their melllibers from
each other, and the First Amendment
prohibits an inquiry into the "cdrrectness" of
church beliefs and disciplinary policies.

25 court." Cook v. School Dist. UH3J, 83 Or App 292, 295,

26 (1987). Even assuming the truth of plaintiffs' allegations
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1 matter of law, organizations (including churches) do not have a ruty to2 protect their members from each other. Also, the "free exercise I~f religion"

3 clauses in the U.S. and Oregon Constitutions preclude this secu1rr court from

4 inquiring into the "correctness" of church beliefs, policies, and ~iscip1inary

5 practices. Therefore, this action should he dismissed with prejufice.

6 No Oregon appellate opinion addresses the precise iisue of

7 whether a church has a duty to protect its members from each otrer, or

8 whether the types of claims plaintiffs assert are barred by the "free exercise

9 of religion" constitutional clauses, and it is thus appropriate to Ionsider10 decisions from other jurisdictions addressing these issues. Don. ca v. Curry

11 County, 77 Or App 677, 680, 714 P2d 265 (1986), rev'd on othel grounds,

12 303 Or 30,734 P2d 1339 (1987) (stating that because "this is a base of first

13 impression, we look to other jurisdictions to see how they have ~eso1ved

14 similar claims"). l15 The court's decisi'on in Bryan R. v. Watchtower Bib e and Tract

16 Society of New York, Inc., 738 A2d 839 (Maine 1999), cert. deLed, 528 US

17 1189 (2000), a similar childhood sex abuse case also against thJ Jehovah's

18 Witnesses' chnrch and its elders that was dismissed at the pleadfng stage, is
19 on point. A copy of the Maine Supreme Court's decision in BrYian R. is

20 attached for the Court's convenience.

21 In Bryan R., the plaintiff (Bryan) alleged that Larry Baker, an

22 adult member of his local Jehovah's Witnesses congregation, SerUallY abused

23 him during plaintiff's adolescent years. Plaintiff's stepfather aid two other

24 adults were elders and members of the "judicial body" of the corgregation.
25 Plaintiff and his family were also members of the congregation. Just like the

26 present case, plaintiff alleged that prior to the abuse of Plaintift BakerPage 6 - DEFENDANTS' ORCP 21 MOTIONS AND Bullivantl ouserlBaileyPC
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1 molested a different member of the congregation (also a minor), and the

2 elders of the congregation knew that Baker had molested this child before

3 plaintiff was abused. Plaintiff alleged that the elders did not, h! wever, alert

4 the members of the congregation to Baker's misdeeds. Id. at 842.

5 Baker was formally "demoted" and "privately rebukid" by the

6 church elders for his prior abuse of the other child, but was lateJ allowed to

7 resume activities as a church member. Plaintiff alleged that Ba .er was then

8 able to "earn his trust and confidence" because "the church Placbd Baker" (an

9 adult) "in a position of leadership and respect.,,2 Plaintiff claim d that Baker

10 molested him over a 3-year period while plaintiff was a teenage I and lived

11 next door t~ Baker. Plaintiff alleged that his stepfather (one of fhe church
12 elders) allowed Baker to spend time alone with plaintiff at his home, even

13 though his stepfather was aware of Baker's prior molestation of another child

14 who belonged to the same congregation. Id.

15 Plaintiff sued Baker, the Jehovah's Witnesses church, and its

16 elders for his alleged emotional harm, which he claimed necessi ated

17 psychiatric hospitalization. Plaintiff obtained a judgment againtt Baker.
18 Plaintiff also asserted claims against the church and its elders for breach of

19 fiduciary duty (based on the allegation that he was owed a fiduJary duty "as

20 a member of the congregation"), intentional infliction of emotiohal distress,

21 and negligent infliction of emotional distress. Those claims we Ie dismissed

22 by the trial court for failure to state a claim, however, and that was the sole

23 ruling appealed. Id. at 842-43.

24

25
2 Similarly, in the present case, plaintiffs allege that defendants held out Mr.

26 Serjeant "to be in good standing," and he was given unspecified "leadership
authority" within the church. (First Amended Complaint at ~ 23.)
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1 On appeal, the Maine Supreme Court affirmed. The court in

2 Bryan R. examined plaintiff's Complaint "in the light most favo able to

3 plaintiff" to determine if it alleged facts that would entitle plain iff to relief

4 .pursuant to a valid cause of action, noting that the legal sufficie cy of a

5 Complaint is a question of law. Id. at 843.3 The court recognized that

6 plaintiff did not allege that Baker held a "clerical" position (sue as a priest,

7 minister, or pastor); did not allege that the church affirmatively placed Baker

8 in a position of control and supervision of children (such as a S nday school

9 teacher); and did not allege that the church knowingly placed BJker in a
I

10 position where he could sexually abuse children in a church setting. Rather,

11 much like the present case, plaintiff alleged that Baker was "abl~ to earn" his
12 trust and confidence "because of his position of power and authority in the

13 church," and asserted that the church cloaked "Baker with powef and

14 respect," thereby negligently allowing Baker "to gain Bryan's t) st." Id. at

15 843 and n. 3 (emphasis added). Like the present case, the court held that

16 these "allegations place Baker in a relationship to Bryan that w

17 different in quality from any other member in good standing of he church."

18 Id. at 843.

19 Thus, just like the present case, in Bryan R., "the crux of Bryan's

20 claim is that the church, because of an alleged special relations liP with its

21 members, has a duty to protect its members from each other, at east when the

22

23 3 Oregon applies the same test. Natkin & Co. v. R.D. Fowler CQ., 128 Or
App 311, 313, 876 P2d 319 (1994) (when reviewing the granting of an ORCP

24 21A(8) motion to dismiss, "we assume the truth of all allegatio~ls, as well as25 any inferences that may be drawn from them, and view them in t1helight most
favorable to the nonmoving party. We determine whether the cdmplaint

26 states a claim as a matter of law") (citations omitted).
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1 church and its agents are aware of a potential danger posed by a member.

2 Because the church elders knew of Baker's propensity to abuse hildren,

3 Bryan argues that they had an independent duty to protect him f~om Baker."

4 Id. at 843-44.4

5 The court in Bryan R. then addressed plaintiff's argument as it

6 applied to his breach of fiduciary duty claim. The court noted that whether

7 "a defendant owes a duty of care to a plaintiff is a matter of la for the

8 court." Id. at 844.5 The court then held that there "does not exist a general

9 obligation to protect others from harm not created by the actor,'i and "the

10 mere fact that one individual knows that a third party is or coull be
11 dangerous to others does not make that individual responsible for controlling

12 the third party or protecting others from the danger." Id. (citinJ Restatement

13 (Second) of Torts § 314 (1965)) (footnote omitted). Thus, "in t~e absence of

14 the requisite relationship, there generally is no duty to protect others against

15

16 4 The court in Bryan R. recognized that Maine recently amende1 its child

17 abuse reporting statute to add clergy to the list of mandated rep~rters, butnoted that plaintiff did not raise that issue in the trial court, and the

18 amendment to the statute was enacted long after the facts allege~ in the
Complaint took place. Thus, the court did not consider the effect of Maine's

19 reporting statute. Bryan R., 738 A2d at 843, n. 3. As discussed below,
Oregon's child abuse reporting statute does not provide for a ci il cause of

20 action if it is violated, and, even if violations of it were relevanf to common
21 law liability, as a matter of law, defendants do not have a duty ~o protect

church members from each other. Moreover, as also discussed ~elow, the
22 "free exercise of religion" clauses of the U.S. and Oregon Cons~itutions

preclude defendants from being held liable, even assuming Ore~on's child23 abuse reporting statute was violated. In addition, as also show~ below,
defendants were not required to report Mr. Serjeant's alleged pr~or abuse due

24 to the clergy-penitent privilege exception to the reporting statute. See ORS
25 419B.OI0(1) and OEe 506.

26 5 As noted, Oregon also holds that the "existence of a duty is a question of
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1 harm from third persons." Id. at 844-45 (citation omitted).

The court then determined whether the relationship etween2

3 plaintiff and the Jehovah's Witnesses church, including its elde

4 "special relationship" that constituted an exception to the generr "no duty"
5 rule. The court stated that "in order to determine whether the c urch owed

6 Bryan a duty of care to protect him from other members of the cl urch, we

7 must determine whether a special relationship, reviewable by the secular

8 courts, exists between a church and its members in this context. Bryan

9 asserts that such a relationship does exist, and he refers to it as 'fiduciary'

10 relationship." Id. at 845. The court noted that plaintiff based "the alleged

11 fiduciary relationship on the 'substantial trust and confidence' Je placed in

12 the church, and alleges that the church breached its fiduciary d y to him

13 when it failed to warn him about Baker and failed to exert some type of

14 control over Baker's actions." Id.6

15 The court in Bryan R. then held that based on "the facts alleged

16 in the complaint, we conclude that Bryan has failed to plead a fJduciary

17 relationship with sufficient particularity, and we decline to reco~nize a

18 general common law duty on the part 0/ an organization such is a church

19 to protect its members/rom each other." Id. (emphasis added).

20 The court in Bryan R. then held that the "allegation that Bryan

21 placed' substantial trust and confidence' in the elders of the ch rch and

22 trusted them 'to protect him and guide him' does not set forth tJe factual

23

24 6 Similarly, plaintiffs in the present case allege that they "place<!ltheir trust
25 and confidence" in defendants; that the relationship between plJintiffs and

defendants "was fiduciary in nature" and was a "special relatio .ship;" and
26 that defend~nt~' alleged conduct "co~stitutes a breach of the fidrciary duty"

owed to plamtlffs by defendants. (Fust Amended Complaint at ~~ 38-40.)
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1 foundations for a special responsibility on the part of the churcH. Such

2 vague and nonspecific al1egations are whol1y insufficient to ma~e out a claim
3 of a special relationship between the organization and its memb, rs." Id. at

4 847.

5 The court then held that, just like the present case, 'rthe
6 complaint does not allege that there were aspects of Bryan's r lationship

7 with the church that were distinct from those of its relationshi. s with any

8 other members, adult or child, of the church. The creation of an amorphous

9 common law duty on the part of a church or other voluntary Orgjnization
10 requiring it to protect its members from each other would give rise to 'both

11 unlimited liability and liability out of all proportion to culpabil·ty. '" Id.

12 (citations omitted; emphasis added). The court thus concluded at even

13 "accepting the facts as alleged in the complaint, the [trial] Cour did not err

14 in dismissing that portion of the complaint which depended upo I the

15 imposition of a generalized fiduciary duty on the part of the chu ch to protect

16 members of its congregation from other members." Id.

17 The court in Bryan R. then addressed plaintiff's intlntional
18 infliction of emotional distress claim. Plaintiff alleged "that the church knew

19 of Baker's propensity to harm children, that it failed to announc Baker's

20 misdeeds to the congregation," and that "through its agents" (thll elders), it21 devised a plan to address Baker's transgressions that was "woef lly

22 inadequate" to protect against future harm to other minor memb, rs of the

23 church, including plaintiff. Plaintiff further alleged that the ch rch' s

24 "decision to allow Baker to resume a position of leadership and ~espect

25 within the church constituted acts that were sufficiently extreme and

26 outrageous that they"exceeded all possible bounds of decency." Id.
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1 . The court stated that it did "not lightly dismiss the Iarm caused2 by the sexual abuse of children, nor do we misapprehend the en I rmity of that

3 harm if inflicted in the context of religious activities," but note i that (as in
4 the present case) "plaintiff does not allege that Baker molested im during

5 any of the church's activities." Id. at 848 and n. 11.7 The cour

6 "these facts, however, we conclude that the effort to hold the c rch

7 responsible, in addition to the wrongdoer himself, would requir, direct

8 inquiry into the religious sanctions, discipline, and terms of redbmption or

9 forgiveness that were available within the church in the context of this claim,

10 an inquiry that would require secular investigation of matters th t are almost

11 entirely ecclesiastical in nature." Id. at 848.

12 The court in Bryan R. held that "(s]tate courts may not interfere

13 in matters concerning religious doctrine or organization. A reli ious

14 organization's decisions and actions when providing advice, co nsel, or

15 religious discipline to its members will be based on the particular religious

16 beliefs of the organization,· a~d thus, like the decisions and actilns with

17 respect to the organization's government, cannot by themselves orm the

18 basis for secular liability. Allowing a secular court or jury to determine

19 whether a church and its clergy have sufficiently disciplined, anctioned, or

20 counseled a church member would insert the State into church matters in a

21 fashion wholly forbidden by the Free Exercise Clause of the First

22

23 7 Plaintiffs in the present case also do not allege that any of thei alleged

24 abuse by Mr. Serjeant occurred during church activities or on c~urch

property, nor do they allege that Mr. Serjeant held any official t~tle or25 position within the church at the time of any of the alleged abuse. See First
Amended Complaint. Rather, just like the plaintiff in Bryan R.,lplaintiffs

26 only allege that Mr. Serjeant held an unspecified position of "leadership" and

"authority" within the church. Id. at 123. I
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1 Amendment." Id. (citations omitted; emphasis added). The court thus held

2 that the trial court properly dismissed the intentional infliction ! f emotional

3 distress claim against the church and its elders. Id.

4 Finally, the court in Bryan R. addressed plaintiff's negligent

5 infliction of emotional distress claim. The court held that only J.where a

6 particular duty based upon the unique relationship of the parties has been

7 established may a defendant be held responsible, absent some other

8 wrongdoing, for harming the emotional well-being of another." Id. The

9 court held that it had "never recognized a relationship between C1hurchesand

10 their members of the type that would give rise to a duty to avoil psychic
11 injury to those members, and we could not do so without inquiring into the

12 ecclesiastical relationship whose components are not within the rurView of

13 the secular courts. The court did not err in dismissing Bryan's raim of
14 negligent infliction of emotional distress." Id. at 849 (citation omitted). The

15 court thus affirmed the trial court's dismissal of the Complaint Jgainst the

16 Jehovah's Witnesses' church and its elders. Id.

17 This Court should reach the same result reached by ,he Maine

26 members, adult or child, of the church.

18 Supreme Court in the Bryan R. decision. Plaintiffs' allegations show that

19 they ask the Court to find a generalized duty of an organization ,0 protect its
20 members from each other. See First Amended Complaint. However, the

21 "mere fact that one individual knows that a third party is or cou Id be

22 dangerous to others does not make that individual responsible f r controlling

23 the third party or protecting others from the danger," and plainfffs'

24 "complaint does not allege that there were aspects of [their] reI tionship with

25 the church that were distinct from those of its relationships with any other

The creation of an amorphous

I
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1 common law duty on the part of a church or other voluntary org nization

2 requiring it to protect its members from each other would give liise to both

3 unlimited liability and liability out of all proportion to culpabil ty." Bryan

4 R., 738 A2d at 845-47 (citations omitted).

5 Plaintiffs also seek to have this secular court (and, ater, a jury)

6 interpret, critique, and rule on the propriety of church doctrine, religious

7 purposes, discipline, and, ultimately, the "correctness" of the c lurch's

8 religious beliefs and policies. As noted, plaintiffs seek to mak, defendants'

9 religious beliefs and policies a basis for secular liability by all,ging that,10 through their religious "policy" of not reporting sexual abuse to secular

11 authorities, defendants "failed to adequately investigate, discip1ine, evaluate,
12 treat, supervise and otherwise monitor the conduct" of Mr. Serjeant, which

13 allegedly resulted in plaintiffs being abused by him. (First Amlnded

14 Complaint at" 22, 35 (emphasis added).) Plaintiffs further setk to hold

15 defendants liable because they allegedly "did nothing" to "discirline Don
16 Serj eant or to warn others of the threat he posed." Id. at ~ 24. I laintiffs also

17 allege that defendants "took no steps to discipline or otherwise hold Don

18 Serjeant accountable for his conduct or to assist him in addressing his

19 propensities." Id. at ~ 29 (emphasis added). Plaintiffs further I ontend that

20 defendants are liable because they allegedly "failed to take any steps to

21 discipline or otherwise hold Don Serjeant accountable for his actions." Id. at

22 ~ 46.

23 However, "allowing a secular court or jury to determine whether

24 a church and its clergy have sufficiently disciplined, sanctione" or

25 counseled a church member would insert the State into church Tatters in a26 fashion wholly forbidden by the Free Exercise Clause of the First
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I Amendment." Bryan R., 738 A2d at 848 (emphasis added).

2 Oregon follows the same rule: "Civil courts can no longer

3 inquire into questions of church doctrine." Decker v. Berean Baptist Church,

4 51 Or App 191, 197,624 P2d 1094 (1981). See also Paul v. Watchtower

5 Bible and Tract Society of New York, Inc., 819 F2d 875 (9th Cir), cert.

6 denied, 484 US 926 (1987) (Jehovah's Witnesses' practice of "shunning"

7 disassociated members is protected conduct under the First Amendment and

8 the Washington State Constitution which cannot give rise to civil liability).8

9 As in Bryan R., plaintiffs' admitted theory of liability "would

10 require direct inquiry into the religious sanctions, discipline, and terms of

11 redemption or forgiveness that were available within the church in the

12 context of this claim, an inquiry that would require secular investigation of

13 matters that are almost entirely ecclesiastical in nature," which the First

14 Amendment and the Oregon Constitution prohibit.9

15 Therefore, as in Bryan R., even assuming the truth of plaintiffs'

16 allegations, plaintiffs cannot recover from defendants because, as a matter of

17 law, defendants did not owe plaintiffs a duty to protect them from another

18 church member. Also, the First Amendment to the U.S. Constitution, as well

19 as the "free exercise of religion" clauses of the Oregon Constitution, bar the

20

21 8The U.S. Supreme Court also holds that civil courts are inappropriate
forums for resolving disputes over religious doctrines and teachings.

22 Presbyterian Church v. Hull Memorial Presbyterian Church, 393 US 440, 449
(1969).

23

9 The First Amendment provides, in relevant part, that "Congress shall make
24 no law" prohibiting "the free exercise" of religion, and this Amendment
25 applies to the states pursuant to the Fourteenth Amendment. Cantwell v.

Connecticut, 310 US 296,303 (1940). The Constitution of Oregon's "free
26 exercise of religion" clauses are contained in Article 1, Sections 2 and 3.

Page 15 - DEFENDANTS' ORCP 21 MOTIONS AND
SUPPORTING MEMORANDUM OF LAW

BullivantlHouserlBailey PC

888 SW Fifth A~ Suite 300
PortIaDd, 0Rg0D 97204-2089
Telc:pboac (S03) 228-63S159



1 claims against defendants. 10

2 The Court should note that on April 21, 2003, Benton County

3 Circuit Court Judge Locke Williams granted a similar motion to dismiss in

4 another case involving alleged sexual abuse of a Jehovah's Witnesses'

5 member by another church member in Davidow v. Watchtower Bible & Tract

6 ,Society of New York, Inc., Benton County Circuit Court Case No. 02-10345.

7 A copy of Judge Williams' Letter Opinion is attached as Exhibit A for the

8 Court's review.

9 As the Court can see, defendants' First Amendment argument was

10 accepted by Judge Williams in the Davidow action. Defendants submit that

II Judge Williams' well-reasoned opinion on this issue should be followed by

12 this Court as well, and this action should be dismissed.11

13

14

15

16

17 10 As noted, plaintiffs make a vague (and repeated) allegation in the First
Amended Complaint that Mr. Serjeant was placed in a "position of

18 supervision and control over children," as well as "leadership positions with
authority over children," but do not allege what these positions were or how

19 any such control was exerted over any plaintiff. See First Amended.
Complaint. In any event, even if these allegations were clarified, they do not

20 change the fact that courts do not recognize a broad duty to protect church

21 members from each other. Also, it would violate the First Amendment to
hold defendants liable for the alleged "incorrectness" of their religious

22 beliefs, policies, and practices concerning how to discipline Mr. Serjeant for
his alleged actions. See Bryan R., 738 A2d at 848.

23

11 As the Court will see, Judge Williams in the Davidow action granted 3 of
24 the defendants' 4 motions, denying only the motion to dismiss the plaintiff's
25 claim based on ORS 419B.OIO, Oregon's child abuse reporting statute. As

explained below, defendants respectfully disagree with that portion of Judge
26 Williams' rulings, and request that plaintiffs' claims based on ORS 419B.O 10

also be dismissed.
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1

2

3

4

(2) Plaintiffs' claim for "failure to report suspected child
abuse" as required by ORS Chapter 419B should be
dismissed because that statute does not provide a civil
cause of action for violations of the statute.

Plaintiffs' sixth claim for relief is entitled "Failure to Report

5 Suspected Child Abuse," and is based on the allegation that the church

6 defendants failed to report the alleged abusive conduct of Mr. Serjeant to law

7 enforcement as required by ORS 419B.OIO. (First Amended Complaint at ~~

8 42-44.) However, whether the label of the claim is "negligence per se" or

9 "common law negligence," ORS Chapter 419B does not provide a civil cause

10 of action for violations of the statute, and, therefore, this claim should be

11 dismissed with prejudice.

12 The Oregon Legislature knows how to provide a civil cause of

13 action for violations of a statutory duty. See, ~ ORS 659A.885(1)-(2)

14 (authorizing "any person claiming to be aggrieved by an unlawful practice

15 specified in subsection (2)," which includes statutes such as ORS 659A.030,

16 which prohibits sex discrimination and other unlawful employment practices,

17 to "file a civil action in circuit court" seeking damages for a violation of the

18 statute, as well as "reasonable attorney fees at trial and on appeal").

19 However, no civil cause of action was provided for violations of

20 ORS Chapter 419B, and ordinarily, when the Oregon "legislature includes an

21 express provision in one statute, but omits such a provision in another

22 statute, it may be inferred that such an omission was deliberate." Oregon

23 Business Planning Council v. LCDC, 290 Or 741,749,626 P2d 350 (1981),12

24

25 12ORS 419B.0 10(1) states, in relevant part, that any "public or private
official having reasonable cause to believe that any child with whom the

26 official comes in contact has suffered abuse or that any person with whom the
official comes in contact has abused a child shall immediately report or cause
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1 This Court also cannot "insert what has been omitted" from a

2 statute, "whether by design or default," even if it thinks a civil cause of

3 action was "mistakenly omitted" from ORS Chapter 419B (and there is no

4 reason to reach that conclusion).· Deluxe Cabinet Works v. Messmer, 140 Or

5 App 548, 553,915 P2d 1053, rev. denied, 324 Or 305 (1996); Fernandez v.

6 .Board of Parole, 137 Or App 247, 251-53,904 P2d 1071 (1995); ORS

7 174.010.

8 Every state has a child abuse reporting statute, and all of the

9 statutes classify the crime as a misdemeanor. However, there are 7 states that

10 also expressly create civil liability for injuries proximately caused by the

11 failure to report child abuse, and Oregon is not one of those seven states.

12 (The seven states that expressly create civil liability for injuries proximately

13 caused by failing to report suspected child abuse, in addition to providing

14 that failing to do so is a misdemeanor, are Arkansas, Colorado, Iowa,

15 Michigan, Montana, New York, and Rhode Island.) Indeed, this shows why

16 no Oregon case holds that ORS 419B.0 10 allows for a civil cause of action if

17 it is violated. 13

18

19 a report to be made in the manner required in ORS 419B.015. Nothing
contained in ORS 40.225 to 40.295 [provisions of the Oregon Evidence Code

20 relating to privileges] shall affect the duty to report imposed by this section,

21 except that a psychiatrist, psychologist, clergyman or attorney shall not be
required to report such information communicated by a person if the

22 communication is privileged under ORS 40.225 to 40.295." ORS
419B.OlO(3) provides that a "person who violates subsection (1) of this

23 section commits a Class A violation. Prosecution under this subsection shall
be commenced at any time within 18 months after commission of the

24 offense." Thus, while this statute expressly provides for a criminal penalty
25 for its violation, it does not provide for a civil cause of action.

26 13 ORS 419B.025 provides that anyone "participating in good faith in the
making of a report of child abuse and who has reasonable grounds for the
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1 This also shows why the overwhelming majority of courts

2 nationwide hold that a person who is subject to a childhood abuse reporting

3 statute cannot be held civilly liable for failing to report the suspected abuse

4 as required by the statute if a civil cause of action is not expressly contained

5 in the statute. See Borne v. Northwest Allen County School Corp., 532 NE2d

6 1196 (Ind App 1989) (recognizing that Indiana's reporting statute, like

7 Oregon's statute, contains "no express indication of any legislative intent to

8 impose civil liability for failure to report," although it provides that an

9 individual who fails to report commits a misdemeanor, and thus holding that

10 the statute did not confer "a private right of action" for its violation);

11 Marquay v. Eno, 662 A2d 272 (NH 1995) (holding that New Hampshire's

12 reporting statute "does not support a private right of action for its violation

13 because we find no express or implied legislative intent to create such civil

14 liability," and thus "a violation of the reporting statute does not constitute

15 negligence per se") (emphasis added); Valtakis v. Putnam, 504 NW2d 264

16 (Minn App 1993) (holding that Minnesota's reporting statute did not create a

17 private right of action because, like Oregon's statute, while it provides that a

18 violation of the statute is a misdemeanor, there "is no mention of a civil

19

20 making thereof shall have immunity from any liability, civil or criminal, that

21 might otherwise be incurred or imposed with respect to the making or content
of such report. Any such participant shall have the same immunity with

22 respect to participating in any judicial proceeding resulting from such
report." See also McDonald v. State ex reI Children's Services Division, 71

23 Or App 751, 694 P2d 569, rev. denied, 299 Or 31 (1985) (pursuant to the
statutory predecessor to ORS 419B.025, the defendants were held immune

24 from liability to the plaintiffs for reporting their belief that plaintiffs' child
25 had suffered abuse). However, nowhere in ORS Chapter 419B does it state

that a person who does not report suspected child abuse may be held civilly
26 liable for violating ORS 419B.0 1O. Rather, the only punishment (or

"remedy") provided is the criminal violation contained in ORS 419B.0 10(3).
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1 cause of action for failure to report nor is a civil action implied," and a

2 "statute does not give rise to a civil cause of action unless the language of

3 the statute is explicit or it can be determined by clear implication"); Cechman

4 v. Travis, 414 SE2d 282 (Ga App 1991), cert. denied (Ga 1992) (Georgia's

5 reporting statute "does not expressly create a civil cause of action for

6 damages in favor of the victim or anyone else," and "no private cause of

7 action is impliedly created thereby," and thus holding that plaintiff could not

8 assert a civil claim for violating the statute); Thelma D. v. Board of

9 Education of City of St. Louis, 669 F Supp 947 (ED Mo 1987) ("the Missouri

10 child abuse reporting statute creates a duty owed to the general public, not to

11 specific individuals, and consequently the statute does not support a private

12 cause of action in favor of individuals") (citing Doe "A" v. Special School

13 Dist. of St. Louis County, 637 F Supp 1138, 1148 (ED Mo 1986)).

14 Also, even assuming that ORS 419B.OlO did authorize a civil

15 cause of action for its violation, or that this statute gives rise to negligence

16 per se liability, plaintiff's allegations show that defendants did not violate

17 this statute. A "public or private official" that is required to report suspected

18 child abuse includes a "member of the clergy." (ORS 4l9B.005(3)(h).)

19 However, a "member of the clergy * * * shall not be required to report such

20 information communicated by a person if the communication is privileged"

21 under OEC 506 (also codified as ORS 40.260). (ORS 4l9B.010(l).)

22 OEC 506(2) provides that a "member of the clergy may not be

23 examined as to any confidential communication made to the member of the

24 clergy in the member's professional character unless consent to the disclosure

25 of the confidential communication is given by the person who made the

26 communication." A "confidential communication" for purposes of OEC 506
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1 is defined as "a communication made privately and not intended for further

2 disclosure except to other persons present in furtherance of the purpose of the

3 communication." (OEC 506(I)(a).) This "privilege allows and encourages

4 individuals to fulfill their religious, emotional or other needs by protecting

5 confidential disclosures to religious practitioners." (1981 Conference

6 Committee Commentary to OEC 506 (cited in Oregon Rules of Court, State,

7 2002 at p. 117).)

8 What plaintiffs' own allegations show is that~ even assuming

9 arguendo that defendants received notice that Mr. Serjeant, a church member,

10 sexually abused other children before plaintiff, defendants received the

11 alleged reports of Mr. Serjeant's alleged prior abuse within the confines of

12 the church and its activities. Plaintiffs contend that, pursuant to church

13 policy, alleged victims "are not permitted to report suspected abuse to outside

14 authorities" or other church members, and that when the alleged abuse of a

15 prior alleged victim was reported to the elders of the church, they told this

16 alleged victim "not to discuss the matter with anyone else and that they

17 would take any and all necessary action." (First Amended Complaint at ~~

18 22,24.)

19 Plaintiffs also allege that it "is the responsibility of the Elders

20 and those higher up in the chain of command" to "decide if abuse had

21 occurred and how it should be handled." Id. at ~ 21. Plaintiffs further allege

22 that when plaintiff Leanna Morley's father reported to the church elders that

23 Mr. Serjeant allegedly abused her, they told her family "that they were not to

24 report the abuse to anyone." Id. at ~ 26. Plaintiffs further allege that

25 defendants instructed plaintiffs and their families "to keep the abuse matters

26 within" the church. Id. at ~ 28.
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1 What plaintiffs' own allegations show, therefore, and assuming

2 their truth for purposes of argument, is that defendants learned of Mr.

3 Serjeant's alleged abuse within the confines of confidential church

4 communications. Such "private communications" are privileged pursuant to

5 OEe 506, and are thus exempt from the child abuse reporting statute. (ORS

6 419B.OlO(I).)

7 Indeed, plaintiffs do not allege that any reports of Mr. Serjeant's

8 alleged prior abuse were not made in the context of the church, or that any

9 such report to the church was intended to be "disclosed" to the public at

10 large, the exceptions to OEC 506. See First Amended Complaint.

11 In addition, OEe 506(3) provides that even "though the person

12 who made the communication has given consent to the disclosure, a member

13 of the cler:gy may not be examined as to any confidential communication

14 made to the member in the member's professional character if, under the

15 discipline or tenets of the member's church, denomination or organization,

16 the member has an absolute duty to keep the communication confidential."

17 (Emphasis added.)

18 Plaintiffs allege that the "organization of Jehovah's Witnesses"

19 has a "policy" which requires that suspected abuse of church members not be

20 reported to secular authorities or to other church members, and that

21 accusations of abuse are to be handled internally through specific church­

22 mandated procedures. (First Amended Complaint at ~~ 22, 24, 26, 35

23 (emphasis added).)

24 Therefore, plaintiffs admit that, even assuming that "the person

25 who made the communication has given consent to the disclosure" (such as

26 Mr. Serjeant, another church member who reported their alleged prior abuse
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1 to the church, a plaintiff, or a plaintiff's family member), a member of the

2 Jehovah's Witnesses' clergy may not be examined as to any such

3 "confidential communication" because, "under the discipline or tenets of the

4 member's church, denomination or organization, the member has an absolute

5 duty to keep the communication confidential." (OEC 506(3).)

6 "A statement of fact in a party's pleading is an admission that the

7 fact exists as stated." Moore v. Drennan, 269 Or 189,193,523 P2d 1250

8 (1974). This admission by plaintiffs relating to defendants' alleged religious

9 "policies" (or "tenets") concerning not disclosing allegations of abuse is an

10 additional reason why defendants are exempted from the child abuse

11 reporting statute pursuant to ORS 419B.010(1).14

12 Therefore, pursuant to ORCP 21 A(8}, in the event this entire

13 action is not dismissed for the separate reasons stated above, because ORS

14 4l9B.010 does not provide a civil cause of action for violations of the

15 statute, and, as a matter of law, defendants are exempted from this statute,

16 plaintiff's sixth claim for relief should be dismissed with prejudice.

17 III

18

19 14Also, even if plaintiffs' allegations did not show that defendants were
exempted from Oregon's child abuse reporting statute, requiring such

20 reporting, and holding defendants civilly liable for failing to do so, would

21 violate the "free exercise of religion" clauses in the First Amendment and the
Oregon Constitution. See Bryan R., 738 A2d at 848 ("A religious

22 organization's decisions and actions when providing advice, counsel, or
religious discipline to its members will be based on the particular religious

23 beliefs of the organization, and thus, like the decisions and actions with
respect to the organization's government, cannot by themselves form the

24 basis for secular liability. Allowing a secular court or jury to determine
25 whether a church and its clergy have sufficiently disciplined, sanctioned, or

counseled a church member would insert the State into church matters in a
26 fashion wholly forbidden by the Free Exercise Clause of the First

Amendment.").
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1

2

3

(3) Oregon does not recognize a claim for
"N egligent Usurpation of Investigatory
Function."

Pursuant to ORCP 21 A(8), defendants move to dismiss plaintiffs'

4 tenth claim for relief, enHtled "Negligent Usurpation of Investigatory

5 Function," which is also based on defendants' alleged violations of ORS

6 4l9B.OlO. No such claim for relief is recognized in Oregon.

7

8

9

(4) "Respondeat Superior" is not a recognized
claim for relief.

Pursuant to ORCP 2lA(8), defendants move to dismiss plaintiffs'

10 first claim for relief, entitled "Respondeat Superior," because it is also not a

11 recognized claim for relief. A party can be held vicariously liable for a tort

12 based on the principle of respondeat superior; however, "respondeat

13 superior" is not a tort in and of itself. "Under the doctrine of respondeat

14 superior, an employer is liable for an employee's torts when the employee

15 acts within the scope of employment." Chesterman v. Barmon, 305 Or 439,

16 442,753 P2d 404 (1988) (emphasis added). However, the "doctrine of

17 respondeat superior is not an independent cause of action." Id. at 449

18 (Jones, J., dissenting).

19 Therefore, plaintiffs' first claim for relief should be dismissed

20 with prejudice pursuant to ORCP 21A(8).

21

22

23

(5) "Ratification" is nota recognized claim for
relief.

Pursuant to ORCP 21A(8), defendants move to dismiss plaintiffs'

24 eighth claim for relief, entitled "Ratification," because it is also not a

25 recognized claim for relief. While allegations of ratification can be used to

26 hold a party liable as part of another tort, "ratification" is not a tort in and of
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1 itself. No Oregon case holds that "ratification" of anoth-er's allegedly

2 tortious conduct (such as defendants' alleged ratification of Mr. Serjeant's

3 alleged sexual abuse) is an independent cause of action.

4 Therefore, plaintiffs' eighth claim for relief should also be

5 dismissed with prejudice.

6

7

8

(6) "Alter Ego and Single Business Enterprise"
is also not an independent cause of action.

Pursuant to ORCP 21A(8), defendants move to dismiss plaintiffs'

9 ninth claim for relief, entitled "Alter Ego and Single Business Enterprise,"

10 because this is also not an independent cause of action. This may be a claim

11 for relief recognized in Texas (which likely explains why plaintiffs' Texas­

12 based lawyers assert it), but no Oregon case recognizes it as an independent

13 cause of action. 15

14 Therefore, plaintiffs' ninth claim for relief should also be

15 dismissed with prejudice.

16

17

18

19

(7) ORCP 19B states that the amount of
requested damages "shall" be stated in the
operative Complaint, and plaintiffs' request
for unspecified economic damages should
thus be stricken.

Finally, pursuant to ORCP 21E and 18B, defendants move to

20 strike plaintiffs' request for unspecified economic damages ("amount to be

21 inserted prior to trial") from paragraph 50 and the Prayer of the First

22 Amended Complaint.

23

24

ORCP 18B, which addresses what a pleading asserting a claim for

BullivantlHouserlBailey PC

888 SW Fifth A-.ue, Suite 300
PcrlIalld, 0reg0ll 97204-2089
Telepbonc (S03) 228-6351

25
15 See Procter & Gamble-Co. v. Amway Corp., 280 F3d 519, 530 (5th Cir

26 2002) (referencing "Texas's 'alter ego' or 'single business enterprise'
theory").
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1 relief "shall contain," provides, in relevant part, that "if recovery of money

2 or damages is demanded, the amount thereof shall be stated." (Emphasis

3 added.) Therefore, pursuant to ORCP 18B, a Complaint "must specify the

4 amount of money damages the party seeks." Lovejoy Specialty Hospital v.

5 Advocates for Life, 121 Or App 160, 167, rev. denied, 318 Or 97-98 (1993),

6 cert. denied, 511 US 1070 (1994) (emphasis added).

7 The policy behind ORCP 18B's requirement that the specific

8 amount of damages requested "shall be stated" in the Complaint was

9 explained by Oregon's Council on Court Procedures: "The amount claimed

10 by the plaintiff may determine whether a claim is being made in excess of

11 insurance coverage and whether an insured must retain a separate attorney.

12 *** The simplest way to have the record clearly show the amount claimed

13 [is] to have the plaintiff include all damages in the complaint." Council on

14 Court Procedures, 1990 Staff·Comment to ORCP 18 (cited in Oregon Rules of

15 Civil Procedure 1999-2000 Handbook at p. 57).

16 ORCP 18B thus reflects Oregon's decision "to retain fact

17 pleading as opposed to notice pleading, i.e., to retain a requirement of fairly

18 specific description of facts as opposed to adopting the less specific fact

19 description allowable in federal courts." Council on Court Procedures, Staff

20 Comment to ORCP 18 (cited in Oregon Rules of Civil Procedure 1999-2000

21 Handbook at p. 56).

22 The rule contained in ORCP 18B also goes hand-in-hand with the

23 rule that a "verdict must not exceed the amount alleged and prayed for in the

24 complaint." Lovejoy Specialty: Hospital, 121 Or App at 167. This rule

25 cannot be given effect if plaintiffs are allowed to violate ORCP 18B by

26 failing to specify the amount of economic damages requested in their
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1 operative Complaint.

2 Also, if plaintiffs are unable to provide a specific amount for

3 their alleged economic damages, that is an additional reason to dismiss this

4 claim because the existence and amount of plaintiffs' claimed "damages must

5 be established with reasonable certainty," and if "the trier of fact must resort

6 to speculation, conj ecture, or surmise, a claim of damages will fail." Newell

7 v. Weston, 150 Or App 562, 582 (1997), rev. denied, 327 Or 317 (1998); see

8 also DCn 5.01 (a jury "must not engage in guesswork or speculation").

9 Therefore, pursuant to ORCP 21E and 18B, the Court should

10 strike plaintiffs' request for unspecified economic damages from paragraph

11 50 and the Prayer of the First Amended Complaint.

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DATED: May 21,2003.

BULLIV ANT HOUSER BAILEY PC

By iM,...~.L~i3-3-0-0-2------
John T. Kaempf, OSB #92539

Attorneys for Defendants
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Supreme Judicial Court of Maine.

BRYANR.
v.

WATCHTOWER BffiLE AND TRACT SOCIETY
OF NEW YORK, INC., et al.

Docket No. Cum-98-531.

Argued May 4,1999.
Decided Oct. 18, 1999.

Parishioner, who alleged that he was sexually abused
during his adolescent years by adult member of his
church, brought action against adult member, the
church, and its elders, alleging breach of fiduciary
duty, negligent infliction of emotional distress, and
intentional infliction of emotional distress. The
Superior Court, Cumberland County, Calkins, J.,
dismissed parishioner's complaint against church and
its elders for failure to state a claim, and he appealed.
The Supreme Judicial Court, Saufley, J., held that: (1)
parishioner failed to plead a fiduciary relationship with
sufficient particularity for purposes of his breach of
fiduciary duty claim, and (2) parishioner did not state
claim against church for negligent infliction of
emotional distress.

Affirmed.

West Headnotes

[1] Appeal and Error ~919
30k919

On appeal, Supreme Judicial Court would take material
allegations of complaint as admitted because matter
was presented to the Superior Court on defendant's
motion to dismiss. .

[2] Appeal and Error ~863
30k863

[2] Appeal and Error ~919
30k919

In reviewing the trial court's dismissal of a complaint,
Supreme Judicial Court examines the complaint in the
light most favorable to the plaintiff to determine
whether it sets forth elements of a cause of action or
alleges facts that would entitle the plaintiff to relief
pursuant to a valid cause of action.

Page 1

[3] Pretrial Procedure ~678
307Ak678

Legal sufficiency of a complaint challenged for failure
to state claim is a question of law. Rules Civ.Proc.,
Rule 12(b)(6).

[4] Negligence ~1692
272k1692

Whether a defendant owes a duty of care to a plaintiff
is a matter of law for the court, and in determining
whether a duty exists, court must ascertain whether the
alleged wrongdoer is under any obligation for the
benefit of the particular plaintiff.

[5] Negligence ~210
272k210

[5] Negligence ~282
272k282

There does not exist a general obligation to protect
others from harm not created by the actor, and fact that
the actor realizes or should realize that action on his
part is necessary for another's aid or protection does
not of itself impose upon him a duty to take such
action. Restatement (Second) of Torts § 314.

[6] Negligence ~220
272k220

Mere fact that one individual knows that a third party is
or could be dangerous to others does not make that
individual responsible for controlling the third party or
protecting others from the danger.

[7] Negligence ~220
272k220

Certain relationships are protective by nature, requiring
the defendant to guard his charge against harm from
others; nonetheless, in the absence of the requisite
relationship, there generally is no duty to protect others
against harm from third persons.

[8] Negligence ~282
272k282

In instances of nonfeasance, rather than misfeasance,
and absent a special relationship, the law imposes no
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duty to act affirmatively to protect someone from
danger unless the dangerous situation was created by
the defendant.

[9] Negligence ~220
272k220

Only when there is a special relationship may the actor
be found to have a common law duty to prevent harm
to another caused by a third party.

[10] Negligence ~220
272k220

There is no duty to control the conduct of a third
person as to prevent him from causing physical harm to
another unless a special relation exists between the
actor and the other which gives to the other a right to
protection. Restatement (Second) of Torts § 315(b).

[11] Fraud ~7
184k7

One standing in a fiduciary relation with another is
subject to liability to the other for harm resulting from
a breach of duty imposed by the relation.

[12] Negligence ~220
272k220

[12] Religious Societies ~30
332k30

There is no general common law duty on the part of an
organization, such as a church, to protect its members
from each other.

[13] Religious Societies ~31(4)
332k31(4)

Parishioner, who alleged that he was sexually abused
during his adolescent years by adult member of church,
failed to plead a fiduciary relationship with sufficient
particularity for purposes of his breach of fiduciary
duty claim against church; parishioner's allegation that
he placed substantial trust and confidence in church
elders and trusted them to protect him did not set forth
factual foundations for a special responsibility on part
of church, and such vague and nonspecific allegations
were insufficient to make out claim of special
relationship between church and its members.

[14] Fraud ~7
184k7

Page 2

Although a fiduciary duty may be based on moral,
social, domestic, or merely personal duties, it does not
arise merely because of the existence of kinship,
friendship, business relationships, or organizational
relationships.

[15] Fraud ~7
184k7

Fiduciary duty will be found to exist, as a matter of
law, only in circumstances where the law will
recognize both the disparate positions of the parties
and a reasonable basis for the placement of trust and
confidence in the superior party in the context of
specific events at issue.

[16] Pleading ~18
302k18

Because the law does not generally require individuals
to act for the benefit of others, the factual foundations
of an alleged fiduciary relationship must be pled with
specificity; simple recitations of a trusting relationship
will not suffice for identifying a fiduciary duty.

[17] Pretrial Procedure ~685
307Ak685

To survive a motion to dismiss a claim for breach of
fiduciary duty, the plaintiff must set forth specific facts
constitutmg the alleged relationship with sufficient
particularity to enable the court to determine whether,
if true, such facts could give rise to a fiduciary
relationship.

[18] Pleading ~18
302k18

Plaintiff's recitation of the basic elements of a fiduciary
relationship could not substitute for an articulation in
the complaint of the specific facts of a particular
relationship for purposes of plaintiff's breach of
fiduciary duty claim.

[19] Constitutional Law ~84.5(7.1)
92k84.5(7.1)

[19] Damages ~50.10
115k50.10

Parishioner who alleged that he was sexually abused
during his adolescent years by adult church member
did not state claim against church for intentional
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infliction of emotional distress; effort to hold church
responsible would require direct inquiry into church's
religious sanctions and discipline, and allowing secular
court to determine whether church sufficiently
disciplined church member would insert state into
church matters in a fashion wholly forbidden by free
exercise clause of the First Amendment. U.S.C.A.
Const.Amend. 1.

(20] Religious Societies ~14
332kl4

State courts may not interfere in matters concerning
religious doctrine or organization.

(21] Religious Societies ~30
332k30

Religious organization's decisions and actions when
providing advice, counsel, or religious discipline to its
members will be based on the particular religious
beliefs of the organization, and thus, like the decisions
and actions with respect to the organization's
government, they cannot, by themselves, form the basis
for secular liability.

(22] Constitutional Law ~84.5(7.1)
92k84.5(7;1)

(22] Constitutional Law ~84.5(10)
92k84.5(10)

Allowing a secular court or jury to determine whether a
church and its clergy have sufficiently disciplined,
sanctioned, or counseled a church member inserts the
state into church matters in a fashion wholly forbidden
by the free exercise clause of the First Amendment.
U.S.C.A. Const.Amend. 1.

(23) Damages ~49.10
115k49.10

Although it is no longer necessary for a plaintiff to
plead or prove the existence of a separate tort in order
to assert a claim for negligent infliction of emotional
distress, a plaintiff must nonetheless demonstrate that
the defendant owed him a duty of care and must prove
the breach of that duty of care by the defendant.

(24] Damages ~49.10
115k49.10

Parishioner who alleged that he was sexually abused
during his adolescent years by adult church member

Page 3

did not state claim against church for negligent
infliction of emotional distress; courts had never
recognized relationship between churches and their
members of the type that would give rise to a duty to
avoid psychic injury to those members, and courts
could not do so without inquiring into ecclesiastical
relationship, whose components were not within the
purview of the secular courts.

(25] Damages ~49.10
115k49.10

Only where a particular duty based upon the unique
relationship of the parties has been established may a
defendant be held resppnsible, absent some other
wrongdoing, for harming the emotional well-being of
another.
*842 Michael J. Waxman (orally), Portland, for

plaintiff.

Bruce C. Mallonee (orally), Rudman & Winchell,
LLC, Bangor, and Paul D. Polidoro, Patterson, NY, for
Watchtower and others, defendants.

Frederick C. Moore (orally), Robert C. Robinson,
Daniel Nuzzi, Robinson Kriger & McCallum, Portland,
for the Roman Catholic Bishop of Portland, amicus
cunae.

Paul C. Catsos, Thompson & Bowie, Portland, did not
file briefs for additional church defendants.

M. Michaela Murphy, Daviau Jabar & Batten,
Waterville, did not file briefs for Baker.

Before WATHEN, C.J., and CLIFFORD, DANA,
SAUFLEY, and ALEXANDER, JJ.

SAUFLEY,J.

[~ 1] Bryan R. alleges that he was sexually abused
during several of his adolescent years by Larry Baker,
an adult member of his church. He has obtained a
judgment against Baker, but his complaint against the
church and its elders was dismissed by the Superior
Court (Cumberland County, Calkins, J.) for failure to
state a claim. He appeals from the judgment
dismissing the claims against the church defendants.
We affirm the judgment.

I. BACKGROUND

[1] [~ 2] Because this matter was presented to the
Superior Court on the church's motion to dismiss, we
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take the material allegations of the complaint as
admitted. See McAfee v. Cole, 637 A.2d 463, 465
(Me.1994). The following facts were alleged in
Bryan's complaint:

[~ 3] The Watchtower Bible and Tract Society is a
New York-based nonprofit corporation, better known
as the Jehovah's Witnesses. It is a religious
organization. When the events at issue occurred,
Robert Wells, Pat LaBreck, and Bryan's stepfather
were "elders" and members of the "judicial body" of
the Augusta congregation of the church, Larry Baker
was an adult member of the church, and Bryan R. and
his family were members of the congregation.

['4] At some time in the past, also while Larry Baker
was an adult member of the church, he molested a
minor member of the congregation identified as "John
Doe." The elders of the Augusta congregation knew
that Baker had molested John Doe. Wells, LaBreck,
and Bryan's stepfather, in their roles as the judicial
body of the Augusta congregation, decided on the
following response to Baker's actions: (1) they
demoted Baker from "ministerial servant" to "baptized
entry level member"; (2) they "privately rebuked"
Baker; and (3) and they temporarily "forbade Baker
from having any contact with minor members" of the
church. The defendants did not alert the members of
the church to Baker's misdeeds. (FNl]

FNl. Bryan allegesthat amongthe options
availableto the defendantsupondiscovering
Baker'smisdeedswere: (1) "kick[ing]him
out"of the WatchtowerSociety; (2) publicly
rebukinghim for his actions; (3) requiring
him to undergo"professionalevaluationfor
sexual impulsecontrol"; (4) and requiring
him to undergo"professionaltreatmentfor
sexualimpulsecontrol." Bryanallegesthat
thedefendantstooknoneofthesesteps.

[~ 5] Eventually, Baker was allowed by the defendants
to resume activities as an ordinary member of the
church. ~ryan alleges that Baker was able to earn his
trust and confidence because the church placed Baker
in a position of leadership and respect. Bryan was
molested by Baker from 1989 through 1992 while
Bryan was a teenager and lived next door to Baker.
He alleges that his stepfather, who was aware of
Baker's history, nonetheless allowed Baker to spend
time alone with Bryan at his home. As a result of
Baker's repeated sexual abuse, Bryan suffered
significant emotional harm necessitating psychiatric
hospitalization.

Page 4

*843 [~ 6] Bryan fIled this action against Baker, the
church, and its elders to recover damages for the
injuries he suffered as a result of Baker's assaults on
him. In count I of his complaint, he alleged that each
of the defendants breached a fiduciary duty owed to
him as a member of the congregation; in counts II and
III, he alleged that the defendants were liable to him
for negligent infliction of emotional distress and
intentional infliction of emotional distress. Count IV
contained Bryan's claim against Baker for battery, and
in count V. Bryan alleged that his stepfather was
individually liable for negligence. The stepfather was
later dismissed from the action pursuant to a joint
motion fIled by the parties, thereby resolving count V.

['7] The Watchtower Society, Robert Wells, and Pat
LaBreck fIled a motion to dismiss each of the claims
against them. After a hearing, the Superior Court
granted the motion, concluding that Bryan had failed to
state a claim, relying on SwansQn v. Roman Catholic
Bishop of Portland, 1997 ME 63, 692 A.2d 441.·
Bryan's appeal from that judgment was remanded for
lack of finality because the claims against Larry Baker
had not yet been adjudicated. The Superior Court,
based on a stipulation of the parties, entered judgment
against Baker. After the entry of judgment against
Baker, Bryan appealed from the court's judgment
dismissing the claims against the church defendants.
Baker did not appeal the judgment against him.

II. DISCUSSION.
A. Standard of Review and Claims Asserted

[2][3] [' 8] In reviewing the trial court's dismissal of a
complaint, we "examine the complaint in the light most
favorable to the plaintiff to determine whether it sets
forth elements of a cause of action or alleges facts that
would entitle the plaintiff to relief' pursuant to a valid
cause of action. McAfee, 637 A.2d at 465, quoted in
Hamilton v. Greenleaf, 677 A.2d 525,527 (Me.1996).
"The legal sufficiency of a complaint challenged
pursuant to M.R. Civ. P. 12(b)(6) is a question oflaw."
Hamilton, 677 A.2d at 527.

[' 9] Before examining the claims asserted by Bryan,
it is instructive to address those claims that he does not
assert. He does not allege that Baker was an agent or
employee of the church. Nor does he claim that Baker
occupied any clerical position such as priest, minister,
or pastor. Cf Swanson, 1997 ME 63, ~ 13, 692 A.2d
at 445. [FN2] Moreover, the complaint does not allege
that the church affirmatively placed Baker in a position
of control and supervision of children, such as a
Sunday school teacher or youth coordinator, or that the
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church knowingly placed Baker in a position where he
could sexually abuse children within a church setting.
Rather, Bryan alleges that Baker was "able to earn
[Bryan's] trust and confidence" because of his position
of power and authority in the church. [FN3] These
allegations place Baker in a relationship to Bryan that
was not different in quality from any other member in
good standing of the church.

FN2. Because Baker is not alleged to have
been an employee or agent of the church, we
are not called upon to determine whether the
"balancing of interests" we referenced in
Swanson may require a different result when
a child, rather than an adult, is injured by an
agent of the church. Swanson, 1997 ME 63, 'II

13, 692 A.2d at 445.

FN3. He also argues that the church allowed
Baker to lead "Field Ministry Excursions"
which included Bryan, thereby implying that
by cloaking Baker with power and respect,
the church negligently allowed Baker to gain
Bryan's trust.

[~ 10] The crux of Bryan's claim is that the church,
because of an alleged special relationship with its
members, has a duty to protect its members from each
other, at least when the church and its agents are aware
of a potential danger posed by a member. Because the
church elders knew of Baker's propensity to abuse
children, *844 Bryan argues that they had an
independent duty to protect him from Baker. [FN4] He
addresses that duty through three separate counts. We
address each count in turn.

FN4. Had the clergy members of the church
learned of Baker's assault on Joe Doe more
recently, they would have had a statutory duty
to report that information to the Department
of Human Services and to the appropriate
district attorney's office, unless the
information was obtained during confidential
communications. See 22 M.R.S.A. §
4011(l )(D) (Supp.1998). Bryan did not raise
this issue before the Superior Court, and the
amendment adding clergy to the list of
mandated reporters was not enacted until long
after the facts alleged in the complaint took
place. See P.L.1997, ch. 251, § 1 (effective
Sept. 19, 1997) (adding "clergy members" to
the list of those responsible for reporting child
abuse).

B. Breach of Fiduciary Duty

[4] [~ 11] Bryan bases his first theory ofliability on an
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alleged duty on the part of the church to protect him
from the actions of dangerous third parties. Whether a
defendant owes a duty of care to a plaintiff is a matter
of law for the court. See McPherson v. McPherson,

1998 ME 141, ~ 8, 712 A.2d 1043, 1045; Fish v. Paul,
574 A.2d 1365, 1366 (Me. 1990). In determining
whether a duty exists, we must ascertain whether the
alleged wrongdoer is " 'under any obligation for the
benefit of the particular plaintiff.'" Trusiani v.
Cumberland & York Distribs., Inc., 538 A.2d 258, 261
(Me.1988) (quoting W. PAGE KEETON ET AL.,
PROSSER AND KEETON ON THE LAW OF

TORTS § 53, at 356 (5th ed.1984)).

[5][6] [~ 12] There does not exist a general obligation
to protect others from harm not created by the actor.
"The fact that the actor realizes or should realize that

action on his part is necessary for another's aid or
protection does not of itself impose upon him a duty to
take such action." restatement (Second) of Torts § 314
(1965). In other words, the mere fact that one

individual knows that a third party is or could be
dangerous to others does not make that individual
responsible for controlling the third party or protecting
others from the danger. [FN5]

FN5. In limited circumstances, courts have
recognized that an actor may have a duty to
warn third parties of the dangerous
propensities of another when the actor has a
special relationship with the dangerous
person and the person threatened is a specific,
foreseeable, and identifiable victim of the
dangerous person's threats. See, e.g.,
Tarasojf v. Regents oj Univ. oj Gal., 17
Cat.3d 425, 131 Cal.Rptr.14, 551 P.2d 334,
345 (1976); Thompson v. Gaunty of
Alameda, 27 Ca1.3d 741, 167 Ca1.Rptr. 70,
614 P.2d 728, 734-35 (1980) (declining to
extend holding in Tarasofj when neither a
special relationship existed nor had a specific
individual been threatened); Brenneman v.
State, 208 Ca1.App.3d 812, 256 Ca1.Rptr.
363, 367 (following Thompson in holding that
"public· entities and employees have no
affirmative duty to warn of the release of an
inmate with a violent history who has made
nonspecific threats of harm directed at
nonspecific victims"); Leonard v. Latrobe
Area Hospital, 425 Pa.Super. 540, 625 A.2d
1228, 1232 (1993) (following Thompson,
finding "no common law rule that imposes a
duty on a psychologist or psychiatrist to warn
a non-patient of a patient's dangerous
propensities"). But see, e.g., Perreira v.
State, 768 P.2d 1198, 1201 (Co.1989)
(holding that psychiatrist has duty to third
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parties to exercise due care in treatment and
release of committed patients).

[7] [' 13] Indeed, at early conunon law, inaction or
nonfeasance was seldom actionable. As conunentators

have noted, "[l]iability for nonfeasance was ... slow to
receive recognition in the law." KEETON, supra, §
56, at 373. Over decades, however, courts have come
to recognize a duty on the part of certain groups to
protect others from harm caused by third parties.
"Certain relationships are protective by nature,
requiring the defendant to guard his charge against
harm from others." ld. § 56, at 383. [FN6]
Nonetheless, "in the absence *845 of the requisite
relationship, there generally is no duty to protect others
against harm from third persons." ld. § 56, at 385.

FN6. Among those who have been held in
certain circumstances to have a duty of care
to protect others from harm by third parties
are: innkeepers and proprietors of similar
establishments, see Brewer v. Roosevelt, 295
A.2d 647, 651 (Me.1972); Schultz v. Gould
Academy, 332 A.2d 368, 371 (Me.1975);
Tenney v. Atlantic Assocs., 594 N.W.2d II,
17 (Iowa 1999); jailers, see Harrison v. Ohio
Dep't of Rehabilitation & Correction, 90
Ohio Misc.2d 32, 695 N.E.2d 1248, 1253
(1997); and schools, see Hill v. Safford
Unified Sch. Dist., 191 Ariz. 110, 952 P.2d
754, 756 (1997).

[8][9][10] [' 14] Even with the emergence of
expanded liability for nonfeasance, that principle has
remained clear--in instances of "nonfeasance rather

than misfeasance, and absent a special relationship, the
law imposes no duty to act affirmatively to protect
someone from danger unless the dangerous situation
was created by the defendant." Jackson v. Tedd-Lait
Post No. 75, 1999 ME 26, , 8, 723 A.2d 1220, 1221.
Only when there is a "special relationship," may the
actor be found to have a conunon law duty to prevent
harm to another caused by a third party. [FN7] There
is simply "no duty so to control the conduct of a third
person as to prevent him from causing physical harm to
another unless ... a special relation exists between the
actor and the other which gives to the other a right to
protection." restatement (Second) Of Torts § 315(b)
(1965). [FN8]

FN7. We do not address herein duties created
by statute. See, e.g., Davis v. Monroe
County Bd. of Educ., 526 U.S. 629, 119 S.Ct.
1661, 1666, 143 L.Ed.2d 839 (1999)
(recognizing a statutorily imposed duty on the
part of schools to protect children from abuse
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by other children or adults).

FN8. Accord Gragg v. Wichita State Univ.,
261 Kan. 1037, 934 P.2d 121, 128 (1997)
(holding that corporate sponsors of fireworks
on a university campus had no duty to control
conduct of third party); Hoff v. Vacaville
Unified Sch. Dist., 19 CaI.4th 925, 80
Cal.Rptr.2d 811, 968 P.2d 522, 527-29
(1998) (holding that a school had no duty to
protect pedestrian from student); cf J.E.J. v.
Tri-County Big Brothers/Big Sisters, Inc_,
692 A.2d 582, 584-85 (pa.Super.Ct.1997)
(holding that an organization had no duty to
warn of potential danger from sexual abuse of
one of its volunteers where injured child was
not associated with organization's programs).

[11] [' 15] Therefore, in order to determine whether
the church owed Bryan a duty of care to protect him
from other members of the church, we must determine
whether a special relationship, reviewable by the
secular courts, exists between a church and its
members in this context. Bryan asserts that such a
relationship does exist, and he refers to it as a
"fiduciary" relationship. "One standing in a fiduciary
relation with another is subject to liability to the other
for harm resulting from a breach of duty imposed by
the relation." ld. § 874. He bases the alleged
fiduciary relationship on the "substantial trust and
confidence" he placed in the church, and alleges that
the church breached its fiduciary duty to him when it
failed to warn him about Baker and failed to exert

some type of control over Baker's actions.

[' 16] Thus, we are presented with two questions:
first, whether we would recognize a cause of action
against a voluntary social or religious organization for
breach of a fiduciary duty to protect the organization's
members from each other. Put another way, we must
determine whether a voluntary organization such as a
church has a special relationship with its members that
gives rise to a duty to protect those members from a
class of third parties--other members of the
organization. Second, we are asked to determine
whether such a cause of action could be maintained

against a church in light of the free exercise protections
contained in the First Amendment.

[12][13] [' 17] On the facts alleged in the complaint,
we conclude that Bryan has failed to plead a fiduciary
relationship with sufficient particularity, and we
decline to recognize a general conunon law duty on the
part of an organization such as a church to protect its
members from each other. Accordingly, we do not

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works

77



738 A.2d 839
(Cite as: 738 A.2d 839, *845)

reach the constitutional issue.

[~ 18] We begin by addressing the identification of a
fiduciary relationship. *846 Bryan has not provided
any support for his assertion that a religious
organization has a fiduciary relationship with its
members that requires it generally to protect those
members from other members of the church who may
present a danger. Nor have we ever found a fiduciary
relationship to exist in the circumstances presented
here. We recognize, as have many courts, that it is
often difficult to articulate exactly what proof is
required to establish the existence of a fiduciary
relationship in particular circumstances. [FN9] A
fiduciary relationship has been descnbed as "something
approximating business agency, professional
relationship, or family tie impelling or inducing the
trusting party to relax the care and vigilance ordinarily
exercised." L.c. v. R.P., 563 N.W.id 799, 801-02
(N.D.1997) (internal quotation and alterations
omitted).

FN9. The term "fiduciary" is "one of the most
iIl-defined, if not altogether misleading terms
in our law." Martinelli v. Bridgeport Roman
Catholic Diocesan Corp .• 10 F.Supp.2d 138,
149 (D.Conn.I998) (internal quotation
omitted). One court offered the following
explanation:
Some of the indicia of a fiduciary relationship
include the acting of one person for another;
the having and exercising of influence over
one person by another; the inequality of the
parties; and the dependence of one person on
another. Fiduciary duty arises, for example,
between attorneys and clients, guardians and
wards, and principals and agents.
Doe v. Hartz. 52 F.Supp.2d 1027, 1059
(N.D.Iowa 1999) (internal quotations
omitted).

[~ 19] We have described the salient elements of a
fiduciary relationship as: (1) "the actual placing of
trust and confidence in fact by one party in another,"
and (2) "a great disparity of position and influence
between the parties" at issue. Morris v. Resolution
Trust Corp., 622 A.2d 708, 712 (Me.1993). A
fiduciary relationship has been found to exist in several
categories of relationship, including business partners,
see Rosenthal v. Rosenthal, 543 A.2d 348, 352
(Me.1988), families engaged in financial transactions,
see Estate of Campbell, 1997 ME 212, ~ 9, 704 A.2d
329, 331- 32, and corporate relationships, see Moore v.
Maine Indus. Servs., Inc., 645 A.2d 626, 628
(Me. 1994); Webber v. Webber Oil Co., 495 A.2d
1215, 1224-25 (Me.l985).
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[14][15] [~ 20] We have noted, however, that a
"general allegation of a confidential relationship is not
a sufficient basis for establishing the existence of one."
Ruebsamen v. Maddocks, 340 A.2d 31, 35 (Me.1975).
As with any duty, its existence must be informed by
"the hand of history, our ideals of morals and justice,
the convenience of administration of the rule, and our
social ideas as to where the loss should fall." Trusiani,
538 A.2d at 261. Although a fiduciary duty may be
based on "moral, social, domestic, or [ ] merely
personal [duties]," Ruebsamen, 340 A.2d at 34, it does
not arise merely because of the existence of kinship,
friendship, business relationships, or organizational
relationships. A fiduciary duty will be found to exist,
as a matter of law, only in circumstances where the law
will recognize both· the disparate positions of the
parties and a reasonable basis for the placement of trust
and confidence in the superior party in the context of
specific events at issue. [FN10] A court, therefore,
must have before it specific facts regarding the nature
of the relationship that is alleged to have given rise to a
fiduciary duty in order to determine whether a duty
may exist at law.

FNIO. Relationships "will not give rise to a
confidential relation ... unless there is
evidence of superior intellect or will on the
part of the one or the other, or of trust reposed
or confidence abused." Ruebsamen. 340 A.2d
at 35 (emphasis added).

[16][17] [~ 21] Thus, because the law does not
generally require individuals to act for the benefit of
others, the factual foundations of an alleged fiduciary
relationship must be pled with specificity. Simple
recitations of a trusting relationship will not suffice for
identifying a fiduciary duty. In order to survive a
motion to dismiss a claim for breach of fiduciary *847
duty, the plaintiff must set forth specific facts
constituting the alleged relationship with sufficient
particularity to enable the court to determine whether,
if true, such facts could give rise to a fiduciary
relationship. See Clappison v. Foley. 148 Me. 492,
497, 96 A.2d 325, 328 (1953); see also Gibson v.
Brewer, 952 S.W.2d 239,245 (Mo.1997) (en bane).

[18] [~ 22] The allegations set out in Bryan's
complaint do not provide the "sufficient particularity"
required in pleading a fiduciary relationship. See
Ruebsamen, 340 A.2d at 35. Instead, the facts alleged
by Bryan as constituting a fiduciary relationship simply
reiterate the basic elements of a fiduciary relationship.
Recitation of those basic elements cannot substitute for
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an articulation in the complaint of the specific facts of
a particular relationship. The allegation that Bryan
placed "substantial trust and confidence" in the elders
of the church and trusted them "to protect him and
guide him" does not set forth the factual foundations
for a special responsibility on the part of the church.
Such vague and nonspecific allegations are wholly
insufficient to make out a claim of a special
relationship between the organization and its members.

[~ 23] Finally, the complaint does not allege that there
were aspects of Bryan's relationship with the church
that were distinct from those of its relationships with
any other members, adult or child, of the church. The
creation of an amorphous common law duty on the part
of a church or other voluntary organization requiring it
to protect its members from each other would give rise
to "both unlimited liability and liability out of all
proportion to culpability." Cameron v. Pepin, 610
A.2d 279,283 (Me.1992); see also Jackson, 1999 ME
26, 1 8, 723 A.2d at 1221 (finding no special
relationship between the American Legion and a
"regular customer" except as created by the Maine
Liquor Liability Act, 28-A M.R.S.A. §§ 2501-2520
(1988 & Supp.1998)); Hughes v. Beta Upsilon Bldg.
Ass'n, 619 A.2d 525, 527 (Me.1993) (finding no duty
to prevent spectator from injuring himself during
fraternity activities).

[1 24] Accordingly, accepting the facts as alleged in
the complaint, the Superior Court did not err in
dismissing that portion of the complaint which
depended upon the imposition of a generalized
fiduciary duty on the part of the church to protect
members of its congregation from other members.

C. Intentional Infliction of Emotional Distress

[19] [125] Bryan next claims that the defendants may
be responsible for intentionally inflicting emotional

distress upon him. If allowed to proceed, Bryan would
be required to demonstrate that the church's conduct
was "so extreme and outrageous as to exceed all
possible bounds of decency and must be regarded as
atrocious [and] utterly intolerable in a civilized
community." See Finn v. Lipman, 526 A.2d 1380,
1382 (Me.1987). In addition, he would be required to
demonstrate that the church, through this specific
conduct, intentionally or recklessly inflicted emotional
distress, or was certain or substantially certain that
emotional distress would result. See id.; see also

Davis v. Currier, 1997 ME 199, 1 5, 704 A.2d 1207,
1209; Colford v. Chubb Life Ins. Co., 687 A.2d 609,
616·17 (Me.1996).
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[1\ 26] In support of his claim, Bryan alleges that the
church knew of Baker's propensity to harm children,
that it failed to announce Baker's misdeeds to the

congregation, that, through its agents, it devised a plan
to address his transgressions, and that this plan was
"woefully inadequate" to protect against future harm of
minors, including minor members of the church. Bryan
asserts that the church's failure to excommunicate

Baker, its failure to shun him, and its eventual decision
to allow Baker to a resume a position of leadership and
respect within the church constituted acts that were
sufficiently extreme and outrageous that they exceeded
all possible bounds of decency.

*848 [1\ 27] We do not lightly dismiss the harm caused
by the sexual abuse of children, nor do we
misapprehend the enormity of that harm if inflicted in
the context of religious activities. [FNll] On these
facts, however, we conclude that the effort to hold the
church responsible, in addition to the wrongdoer
himself, would require direct inquiry into the religious
sanctions, discipline, and terms of redemption or
forgiveness that were available within the church in the
context of this claim, an inquiry that would require
secular investigation of matters that are almost entirely
ecclesiastical in nature. [FN12]

FNll. Bryan does not allege that Baker
molested him during any of the church's
activities.

FN12. The amicus provides multiple
examples of differing principles applied in
various religions to determine whether and
under what circumstances a church can or
should discipline its members and what
methods of discipline, counseling, and
spiritual guidance are available.

[20][21][22] [1 28] State courts may not interfere in
matters concerning religious doctrine or organization.
See Swanson v. Roman Catholic Bishop of Portland,
1997 ME 63, 1 7, 692 A.2d 441, 443. A religious
organization's decisions and actions when providing
advice, counsel, or religious discipline to its members
will be based on the particular religious beliefs of the
organization, and thus, like the decisions and actions

with respect to the organization's government, cannot
by themselves form the basis for secular liability. See
id. 1 12, 692 A.2d at 445 (quoting Pritzlaff v.
Archdiocese' of Milwaukee, 194 Wis.2d 302, 533
N.W.2d 780, 790 (1995) and Schmidt v. Bishop, 779
F.Supp. 321, 332 (S.D.N.Y.1991)). Allowing a
secular court or jury to determine whether a church and
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its clergy have sufficiently disciplined, sanctioned, or
counseled a church member would insert the State into

church matters in a fashion wholly forbidden by the
Free Exercise Clause of the First Amendment.

[~ 29] The Superior Court did not err in dismissing
that portion of Bryan's complaint asserting a claim of
intentional infliction of emotional distress against the
church and its elders.

D. Negligent Infliction of Emotional Distress

[23][24] [~30] Although it is no longer necessary for a
plaintiff to plead or prove the existence of a separate
tort in order to assert a claim for negligent infliction of
emotional distress, a plaintiff must nonetheless
demonstrate that the defendant owed him a duty of care
and must prove the breach of that duty of care by the
defendant. See Devine v. Roche Biomed. Labs., Inc.,

637 A.2d 441, 447 (Me. 1994). The removal of the
necessity for a plaintiff to allege an underlying tort or
physical impact did not create a new cause of action,
but simply removed the barriers that prevented
plaintiffs . from proceeding with claims already
recognized in Maine, when the only damage suffered
was to the psyche. See id.

[25] [~ 31] In examining the scope of this tort, we
have declined to apply a pure foreseeability analysis to
determine when a duty arises. See Cameron v. Pepin,
610 A.2d 279, 284 (Me. 1992). Only where a
particular duty based upon the unique relationship of
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the parties has been established may a defendant be
held responsible, absent some other wrongdoing, for
harming the emotional well-being of another. See,
e.g., Bolton v. Caine, 584 A.2d 615, 618 (Me.1990)
(holding that a physician-patient relationship gives rise
to a duty to avoid emotional harm from failure to
provide critical information to patient); Gammon v.
Osteopathic Hosp. of Me., 534 A.2d 1282, 1285
(Me.1987) (holding that a hospital's relationship to the
family of deceased gives rise to a duty to avoid
emotional harm from handling of remains); Rowe v.
Bennett, 514 A.2d 802, 806-07 (Me.1986) (holding
that the unique nature of psychotherapist-patient
relationship gives rise to a duty of care to the patient).

*849 [~ 32] We have never recognized a relationship
between churches and their members of the type that
would give rise to a duty to avoid psychic injury to
those members, and we could not do so without
inquiring into the ecclesiastical relationship whose
components are not within the purview of the secular
courts. See Swanson, 1997 ME 63, ~ 7, 692 A.2d at
443. The court did not err in dismissing Bryan's claim
of negligent infliction of emotional distress.

The entry is:

Judgment affirmed.

.' 738 A.2d 839, 1999 ME 144

END OF DOCUMENT
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Plaintiffs,
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

CASE NO. 030431

COME NOW Plaintiffs LEANNA MORLEY AND JESSICA SCHROEDER and

file PLAINTIFFS' RESPONSE TO DEFENDANTS' ORCP 21A MOTIONS TO
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)

Defendants. )

11

NORTH ALBANY OREGON
10 CONGREGATION OF JEHOVAH'S

WITNESSES, INC., f/k/ a
ALBANY OREGON COMPANY OF
JEHOVAH'S WITNESSES, INC.,

12 WATCHTOWER BIBLE AND TRACT
SOCIETY OF NEW YORK, INC.,

13 WATCHTOWER BIBLEAND TRACT
SOCIETY OF PENNSYLVANIA,

14 WATCHTOWER ENTERPRISES, L.L.C.,
WATCHTOWER FOUNDATION, INC.,

15 WATCHTOWER ASSOCIATES, LTD.,
KINGDOM SUPPORT SERVICES, INC.

16 CHRISTIAN CONGREGATION OF
JEHOVAH'S WITNESSES

17 RELIGIOUS ORDER OF JEHOVAH'S
WITNESSES, THE WATCHTOWER

18 GROUP, INC., and NORTH BOTHELL
CONGREGATION OF JEHOVAH'S

19 WITNESSES, INC.

9

8

7
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5
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24

25
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I.

INTRODUCTION

The Watchtower Defendants present only two arguments in support of their

attempt to dismiss all of Plaintiffs' claims. These two arguments are articulated by the

Watchtower Defendants as follows:

This action should be dismissed because organizations, including
churches, do not have a duty to protect their members from each other,
and the First Amendment prohibits inquiry into the 'correctness' of
church beliefs and disciplinary policies. .

(Defendants' ORCP 21 Motions and Supporting Memorandum of Law, p. 5)

While those two arguments might provoke some interesting debate before this

court, neither argument has anything to do w.ith this case. This is NOT a case about

whether organizations, including churches, have a duty to protect their members

from each other. This is also NOT a case about whether the First Amendment

prohibits inquiry into the correctness of church beliefs and disciplinary policies.

Instead, this IS a case about two young girls who were seriously injured by the crime

of sexual abuse as a result of their affiliation with an organization entrusted with their

care. It IS additionally about an appointed agent of that organization who used his

position of trust and authority within that organization to criminally sexually abuse

children entrusted to his care by that organization. It IS further a case about that

organization's negligence and fraud in covering up the abuse and, at the same time,

continuing to appoint the abuser to positions of trust and authority after the

organization knew of their agent's propensity to use his position in the organization

to sexually abuse inno~~nt children. Finally, this IS a case about this nation's and the

state of Oregon's compelling state interest in protecting its children from the crime of

sexual abuse through the application of secular laws designed to hold accountable
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those responsible for such abuse. Nothing in Plaintiffs' First Amended Complaint

attacks the Watchtower Defendants' religious beliefs. Surely, the Watchtower

Defendants are not arguing that their religious beliefs condone the crime of sexual

abuse. However, even if they were to make such a brazen argument, that would not

justify dismissing Plaintiffs' claims on First Amendment grounds. It has never been

the law of the United States or the State of Oregon that religious organizations or

persons may engage in or support unlawful conduct under a claim that their religious

doctrine compels them to do so. Employment Division, Department of Human Resources

of Oregon v. Smith, 494U.S. 872, 879, 110S.Ct. 1595,1600,108L.Ed. 2d 876 (1990)."We

have never held that an individual's religious beliefs excuse him from compliance

with an otherwise valid law prohibiting conduct that the state is free to regulate. On

the contrary, the record of more than a century of our free exercise jurisprudence

contradicts that proposition." ld. "Laws are made for the government of actions, and

while they cannot interfere with mere religious belief and opinions, they may with

practices ....Can a man excuse his practices to the contrary because of his religious

belief? To permit this would be to make the professed doctrines of religious belief

superior to the law of the land, and in effect to permit every citizen to become a law

unto himself." Reynolds v. United States, 98 U.S. 145, 166-167, 25 L.Ed. 244 (1879).

"Nothing we have said is intended even remotely to imply that, under the cloak of

religion, persons may, with impunity, commit frauds upon the public". Cantwell v.

Connecticut, 310U.S.296,306,60 S.Ct. 900,904,84 L.Ed. 1213(1940)

Plaintiffs are asking this court to enforce secular laws against the Watchtower

Defendants, who happen to be entities that make up a religious organization, just as

this court would enforce those same secular laws against any other individual or

organization who violated them. Consistent with the decision of the United States
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Supreme Court in Cantwell and the other United States Supreme Court decisions cited

above and herein, this court should rule that nothing in the First Amendment even

remotely implies that, under the cloak of religion, persons and organizations may,

with impunity, foster, protect, aid and abet the perpetration of the heinous crime of

child sexual abuse. Therefore the First Amendment presents no bar to Plaintiffs'

claims.

II.
SUMMARY OF THE FACTS

Plaintiffs have pled that the Watchtower Defendants are liable for the known

criminal conduct of their appointed agent, Don Serjeant, who used the authority of

his appointed position in the Watchtower Defendants' organization to sexually abuse

Plaintiffs and others while they were vulnerable children under the care of the

Watchtower Defendants' organization. Plaintiffs have also pled that the Watchtower

Defendants knew about Don Serjeant's propensity to use his authority to abuse

children and not only continued to place him in positions of trust and confidence with

authority over children, but also covered up his and their conduct by, among other

things, failing to report it to authorities or to warn others in their congregations.

Under Oregon law, those pleadings articulate viable claims for sexual assault,

common law negligence, negligent retention and supervision, gross negligence,

negligence per se, breach of fiduciary duty, fraud, fraudulent concealment, and

negligent usurpation of investigatory function. Plaintiffs seek to hold the Watchtower

Defendants liable for each of these causes of action both directly and under the

theories of respondeat superior, ratification, alter ego and single business enterprise.

Because the Watchtower Defendants cannot prevail if this, and similar cases

being brought against them, reach the evidentiary phase, they have· engaged in a
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nationwide strategy to defeat the claims of their abused victims at the pleading stage.

In pursuing dismissal at the pleading stage, the Watchtower Defendants here, as in

other cases, take the position that child abusers, such as Don Serjeant, are simply

other members in the congregation. They then argue that a religious organization has

no duty to protect its members from each other. They also take the position that they

have no way of foreseeing the ongoing abuse of children by these child molesters and

therefore cannot be held accountable for refusing to take any steps to protect

subsequent victims. Finally, the Watchtower Defendants argue that their religious

beliefs justify their participation in this crime and that therefore they are protected by

the First Amendment.

Plaintiffs ask the court to consider the injustice of allowing the Watchtower

Defendants to succeed with this strategy before Plaintiffs had the opportunity to

engage in meaningful discovery. Plaintiffs were young children at the time that the

acts complained of were perpetrated against them. They know that Don Serjeant held

one or more leadership positions as an agent of the Watchtower Defendants and that

that gave him authority over them. They also know that he used that position of

authority to abuse them. They pled their case as specifically as they were able at the

time, without having had the opportunity to discover either the particulars of Don

Serjeant's exact appointed position(s) within the organization, or the details of the

Watchtower Defendants' participation in, and ratification of, their abuse. Given what

they have been able to discover recently in the public domain, without the aid of

formal discovery in this case, the argument that the Watchtower Defendants have

presented to this court is disingenuous at best.
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Plaintiffs have learned that Don Serjeant was at least a Ministerial Servant.1 A

Ministerial Servant is an appointed leadership position in the Jehovah's Witness

"church." The Jehovah's Witnesses do not ordain clergy in the way the Catholic or

Protestant churches do. In fact, male members of the organization often hold more

than one leadership position at a time and move from one position of authority to

another within and between various congregations. Male members are appointed to

these various leadership positions through the chain of command that reaches all the

way up to the Governing Body.2 Plaintiffs have attached, as Exhibits A, B, C, D and E,

several documents that establish not only this appointment procedure, but also the

authority and trust that is commensurate with the appointment to a leadership

position in a local congregation, sometimes referred to as a "Kingdom Hall".

EXHIBIT A is a Directive authored by the Watchtower Defendants. In this

directive, the Watchtower Defendants admit not only that the position of Ministerial

Servant is an appointed leadership position in their organization, but also that the

position of Ministerial Servant is a fiduciary position of trust and confidence. This

Directive also articulates the Watchtower Defendants' keen awareness that

individuals who have abused children in the past are likely to do so again and

therefore, such individuals cannot be placed in poSitions of leadership in the

congregation without putting other children at risk. This Directive, authored by the

Watchtower Defendants reads in part:

I Plaintiffs are in the process of amending their Complaint to reflect this and other information they have
discovered.

2 In Davidow, referenced by the Watchtower Defendants, Plaintiffs' counsel originally included a great deal
more detail about the Watchtower Defendants' structure and the various positions of leadership within the
organization. When the Watchtower Defendants moved to strike these details as extraneous and irrelevant,
Plaintiffs' counsel removed them. Now in this case, having succeeded in getting Plaintiffs' counsel to remove the
details, the Watchtower Defendants complain that there is not enough detail! Therefore, Plaintiff'scounseI is in
the process of amending the First Amended Complaint to add back such detail.
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Those who are appointed to privileges of service, such as elders
1 and ministerial servants, are put in a position of trust. One who is

extended privileges in the congregation is judged by others as being
2 worthy of trust. This includes being more liberal in leaving children in

their care and oversight. The congregations would be left unprotected if
3 we prematurely appointed someone who was a child abuser as a

ministerial servant or an elder. In addition, court officials and lawyers
4 will hold responsible any organization that knowingly appoints former

child abusers to positions of trust, if one of these thereafter commits a
5 further act of child abuse.

6 EXHIBIT B is also a Directive authored by the Watchtower Defendants. This

7 Directive outlines the procedure used in documenting claims about a "known" child

8 abuser and passing that information on to other congregations to which the molester

9 is transferred. That information is kept in closed files and not shared witht:he

10 congregation. In this Directive, the Watchtower Defendants also admit that the

11 positions of Pioneer, Ministerial Servant, Elder and other similar positions are

12 appointed positions with "privileges in the congregation." This Directive reads in

13part:
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2425 An individual 'known' to be a former child molester has
reference to the perception of that one in the community and in the
Christian congregation ....In view of his past, people in the community
would not respect him, and the brothers might even stumble over his
appointment ....

What should elders do when a former child molester moves to
another congregation? ...our policy is always to send a letter of
introduction when a publisher moves to another congregation. It is
imperative that this be done when one who is known to be a child molester
moves. The secretary should write on behalf of the elders to the new
congregation's body of elders and outline this publisher's background
and what the elders in the old congregation have been doing to assist
him Any needed cautions should be provided to the new
congregation's body of elders. This letter should not be read to or
discussed with the congregation ....The elders should send a copy of this
letter to the Watchtower Bible and Tract Society in one of the "Special
Blue" envelopes ....

It may be possible that some who were guilty of child
molestation were or are now serving as elders, ministerial servants, or
regular or special pioneers. Others may have been guilty of child
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molestation before they were baptized. The bodies of elders should not
query individuals. However, the body of elders should discuss this
matter and give the Society a report on anyone who is currently serving
or whom formerly served in a Society-appointed position in your
congregation who is known to have been guilty of child molestation in
the past. .

EXHIBIT C is another Directive authored by the Watchtower Defendants

which acknowledges that the appointment of an individual to assigned duties in the

congregation, even minor ones, places such a person in a position of leadership and

thereby puts children at risk if those given assigned duties are former child molesters.

This Directive reads in part:

... Therefore, in the best interest of the congregation and its
members, neither the local congregation nor the Society should be
viewed as delegating authority or position to one who is a known child
molester. .

... Hence, you should not extend to him any specific
responsibility that could be construed as an assigned duty, even though
some assignments might be considered minor. He should not be used to
handle accounts, literature, magazines, subscriptions, or territories. Nor
would he be used as an attendant, microphone handler, to operate
sound equipment, to represent the congregation in prayer, or to present
1/ Announcements" on the Service Meeting. He would not be used as the
reader at the Congregation Book Study or Watchtower Study, nor
conduct a meeting for field service. It would be advisable not to have a
book study in his home. And, he would not qualify to auxiliary or
regular pioneer ....

EXHIBIT D is an excerpt from the 1999 deposition of Edward L. Burke in a

civil child abuse case styled Church field v. Fitzwater, Case No. C1 12898, Third Judicial

District Court of Nevada, in and for the County of Lyon. At the time the deposition was

taken, Mr. Burke was an elder with the Watchtower organization and was

represented by an attorney for the Watchtower organization. Mr. Burke's testimony

indicates that the position of Ministerial Servant is a position that requires

"reinstatement". He also was questioned regarding a number of documents that
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referred to the position of Ministerial Servant as an appointed position. Mr. Burke

testified in part as follows:

Q As a general proposition, I've learned in this case that when a member
of one Jehovah's Witnesses moves, a letter of introduction goes with
them to their new congregation, is that right generally?

A I think it has - you have to write the secretary normally.
Q The letter goes to - the new congregation gets a letter from the old

congregation?
A Right.
Q And if they've been an elder or a ministerial servant, there will be a

recommendation in the letter generally about whether or not they
should be-

A Reinstated.
Q reinstated?
A Right.

(Burke Deposition, p.12, lines 3-22; See also pp 37-38, lines 2-25 and 1-8
discussing documents)

EXHIBIT E contains excerpts from an elders' handbook published by the

Watchtower Defendants' organization. This handbook, entitled "Pay Attention to

Yourselves and All the Flock," contains an entire section on the grooming and

training of male members for recommendation and appointment to leadership

positions, including that of Ministerial Servant.

Plaintiffs believe that the above exhibits are just the tip of the iceberg of

evidence that supports their claim. Plaintiffs have pled viable causes of action under

Oregon law and merely ask for the opportunity to prove their case. This is not, as the

Watchtower Defendants argue, a case about a mere member in the Watchtower

Defendants' organization who molested another member without any knowledge or

control on the part of the Watchtower Defendants. This is a case about a recognized

and appointed leader in the local congregation, Don Serjeant, who was placed in a

position of authority over women and children by the Watchtower Defendants. Don

Serjeant then used his position of authority with the Watchtower Defendants to
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obtain access to and sexually abuse the Plaintiffs. The Watchtower Defendants knew

about Don Serjeant's propensity to use his position of authority in the organization to

abuse young children, but continued to place him in positions where he could commit

these crimes, all the while hiding what they knew. Under Oregon law, the

Watchtower Defendants are thus responsible for the injuries suffered by Plaintiffs.

III.
SUMMARY OF THE LAW

A. Oregon Law Supports the Viability of Plaintiffs' Claims.

The above facts, as pled, state viable claims under Oregon law. Plaintiffs are

not aware of a single Oregon Court of Appeals or Oregon Supreme Court decision

that supports the Watchtower Defendants' arguments for dismissal. To the contrary,

Lourim v.Swenson, 328 Or. 380, 977 P.2d 1157 (Or. 1999) (attached as Exhibit H) and

Erickson v. Christenson, 99 Or. App. 104, 977 P.2d 1157 (1989) (attached as Exhibit G),

are directly on point and support the viability of Plaintiffs' claims as pled.

1. Lourim v. Swenson

In Lourim v.Swenson, 328 Or. 380, 977 P.2d 1157 (Or. 1999), the Oregon

Supreme Court determined that the Boy Scouts of America could be held vicariously

liable for the sexual abuse of a boy scout by a volunteer troop leader, even though the

organization had no prior knowledge that the volunteer troop leader was a child

abuser. It was sufficient that the organization had failed to screen this volunteer

before allowing him to act as a leader. Id. at 384. The plaintiff alleged that the

perpetrator used his position as a volunteer troop leader to gain access to and develop

a trust relationship with the plaintiff and his family. The plaintiff also alleged that the

organization had the authority to control the troop leader's activities as a troop

leader. There was no allegation that the assaults occurred on Boy Scout property or
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during organized Boy Scout activities. The plaintiff merely alleged that the troop

leader's position allowed him access to the victim and created the framework for

developing a trust relationship that the troop leader then abused. Id. at 386. The court

found this allegation sufficient to state a claim for vicarious liability under a theory of

respondeat superior. Specifically, the court stated that:

Accepting the allegations in the complaint as true and drawing
all reasonable inferences in the plaintiff's favor, a jury reasonably could
infer that the sexual assaults were merely the culmination of a
progressive series of actions that involved the ordinary and authorized
duties of a Boy Scout leader. Additionally, a jury could infer that, in
cultivating a relationship with the plaintiff and his family, Swensen, at
least initially was motivated by a desire to fulfill his duties as troop
leader and that, over time, his motives became mixed. A jury also
reasonably could infer that Swenson's performance of his duties as
troop leader with respect to plaintiff and his family was a necessary
precursor to the sexual abuse and that the assaults were a direct
outgrowth of and were engendered by conduct that was within the
scope of Swenson's employment. Finally, a jury could infer that
Swenson's contact with plaintiff was the direct result of the relationship
sponsored and encouraged by conduct that was within the scope of
Swenson's employment." Id. at 386-387.

The court went on to say that it was unnecessary for the plaintiff's complaint to

contain specific allegations of the typical duties of a scout leader or what it was that

Swenson, the child abuser, was directed to do. It was enough that the plaintiff

alleged that the abuser engaged in certain acts while in a leadership capacity and that

the plaintiff was injured thereby. Id. at 388.

2. Erickson v. Christenson

The Oregon Court of Appeals reached a similar conclusion in Erickson v.

Christenson, 99 Or. App. 104,977 P.2d 1157(1989),refusing to dismiss claims against a

religious organization for the sexual abuse perpetrated by its agent against a child

parishioner. Contrary to the Watchtower Defendants' arguments that the case

currently before this court is one of first impression in Oregon, the Oregon Court of

Page 11. Plaintiffs' Response to Defendants' Motions to Dismiss
Morley et al. v. North Albany Congregation of Jehovah's Witnesses et al

91



1

2

3

4

5

Appeals found that the plaintiff in Erickson had stated viable causes of action for

negligent supervision, breach of fiduciary duty, intentional infliction of emotional

distress, and respondeat superior and that such claims did not violate the Free Exercise

clause of the First Amendment.

Like the plaintiff in Erickson, Plaintiffs in this case have alleged that Don

Serjeant was placed in a position of trust and confidence over the Plaintiffs by the
6
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(Erickson, 99 Or. App. at 107;First Amend Pet., p.6, lines 16-20;p. 7, lines 13-18,21-24;

p.8, lines 1-16;p.9lines 5-11;p.10, lines 17-20;p.lliines 17-22;p.12, lines 13-16; p.14,

lines 7-16;pp. 17-18,lines 20-24,1-7). Plaintiffs here, as in Erickson, have pled a claim

for breach of confidential relationship. (First Amend. Pet., p.5, lines 20-24,p.6, lines 1­

7, pp. 7-12, p.15, lines 12-13). Such a claim is distinct from a claim for clergy

malpractice and thus survives a First Amendment challenge. (Erickson, 99 Or. App. at

108.) That confidential relationship arises not because Don Sergeant was a leader in a

religious organization, but because he was a leader who had established a

relationship of trust and confidence with and over the children, including plaintiffs

and their families. (Erickson, 99 Or. App. at 108). The Watchtower Defendants' own

documents establish that a "Ministerial Servant" is in a position of trust and

confidence.

As in Erickson, Plaintiffs in this case have also asserted a claim for respondeat

superior liability for sexual assault. This is a viable claim with respect to a religious

organization whose agent has sexually abused a child where it is alleged, as it is here,

that the agent used his position in the church to carry out the abuse. (Erickson, 99 Or.

25

24 App. 109; First Amend. Pet. pp. 6-12, p. 13 lines 1-12). Plaintiffs in this case, as in

Erickson, have also alleged that the Watchtower Defendants are liable for negligent
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hiring, supervision and retention of their agent, Don Serjeant, because they knew or

should have known that he had used his position in the past to take advantage of

parishioners. (First Amend. Pet. pp 6-12, p.14, lines 7-21) According to the Erickson

court, "These allegations, if proven, would make it reasonable for the trier of fact to

infer that the risk of harm to plaintiff was reasonably foreseeable." (Erickson, 99 Or.

App. at 109) The Erickson court also found that allegations, like those against the

Watchtower Defendants in this case, that a religious organization failed to investigate

claims of their agent's sexual misconduct, failed to remove him or to warn

parishioners of his misuse of his position and "failed to supervise him adequately,

would make it reasonable for the jury to infer that it created the risk of harm to

plaintiff. The complaint states a claim for negligent supervision." (Erickson, 99 Or.

App. at 109).

B. Neither the Bryan Decision nor the Davidow Order Provide a Basis for
Dismissing Plaintiff's Claims...

1. Neither Bryan nor Davidow are binding on this court.

In an attempt to avoid the clear precedent in Oregon law for recognizing the

viability of Plaintiffs' claims, the Watchtower Defendants urge this court to consider

two non-authoritative decisions. These two decisions are: an opinion from Maine, in

a case styled, Bryan R. v. Watchtower Bible and Tract Society of New York, Inc., 738 A2d

839 (Maine 1999), and an order by Benton County Circuit Judge Locke Williams

dismissing certain claims in a case styled Davidow v. Watchtower Bible & Tract Society of

New York, Inc. Benton County Circuit Court Case No. 02-10345. Plaintiffs respectfully

disagree with the reasoning of both decisions. Plaintiffs also disagree that either

decision should be considered by this court in deciding this case. As discussed in

detail below, the Bryan decision is based on Maine, not Oregon law, and represents an
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anomaly in the case law when compared to the majority of jurisdictions who have

permitted such claims to proceed. While the order of Judge Locke in the Davidow

matter is from an Oregon trial court, it is merely an order of partial dismissal that has

not been reviewed on appeal and therefore cannot provide any authority for this

court. Furthermore, it is a decision of only one Oregon trial court. Plaintiffs have

reason to believe that a trial court in Multnomah County, Oregon in a matter styled

Cause No. 98-1208640; Jeremiah Scott v. Church of Jesus Christ of Ladder Day Saints; In

Multnomah County, Oregon (Civil), issued at least one ruling in which the court held

that a church does have a duty to protect its members from the sexual abuse of other

members. (See the news reports attached as Exhibit F - Plaintiffs are in the process of

obtaining copies of that court's opinions from the court clerk and will forward them

to this court and opposing counsel as soon as obtained by Plaintiffs.)

13
2. Neither Bryan nor Davidow support dismissal of Plaintiffs' claims in this

case.
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Even if this court were inclined to consider the Bryan decision and/or the

Davidow order, neither provides a basis for dismissal in this case. Upon careful

reading, this court will see both that these decisions are based on facts distinct from

the facts before this court and also that the facts in this case are indeed the very set of

facts that the Bryan and Davidow courts said would support viable claims against the

Watchtower Defendants.

This is a case about the criminal sexual abuse of Plaintiffs by an agent of the

Watchtower Defendants' organization who was placed in a position of supervision

and control over children despite the Watchtower Defendants' knowledge of his

propensity to use that position of authority to sexually abuse those in his charge.
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Both the Bryan decision and the Davidow order find such claims to be viable against a

religious organization.

Plaintiffs have pled that "the WATCHTOWER DEFENDANTS vested Don

Serjeant with leadership authority within the WATCHTOWER DEFENDANTS'

organization and at all times held him out to be in good standing." (First Amend. Pet.

p.6). Plaintiffs have further pled that "the WATCHTOWER DEFENDANTS

continued to promote Don Serjeant as a leader in good standing, and placed him in

positions of authority with supervision and control of children, despite the

WATCHTOWER DEFENDANTS' knowledge that he was sexually and physically

abusing young children." (First Amend. Pet. p. 8). Plaintiffs have also pled that "The

WATCHTOWER DEFENDANTS' agent, Don Serjeant, had access to each of the

Plaintiffs due to his leadership position in the organization." (First Amend. Pet. p. 8)

Again, Plaintiffs allege that "For three decades, the WATCHTOWERdefendants

knew or should have known that Don Serjeant was sexually molesting and physically

abusing young children. Nevertheless, the WATCHTOWER DEFENDANTS allowed

Don Serjeant to continue as a leader in good standing, entrusting him with the

authority to supervise and control children in the WATCHTOWER DEFENDANTS'

local congregations, whom he sexually molested." (First Amend. Pet. p. 9). Plaintiffs'

petition seeks, among other things to hold the WATCHTOWER DEFENDANTSliable

for "negligently allowing Don Serjeant to move between congregations as a leader in

good standing and placing him in leadership positions with authority over children

after the WATCHTOWER DEFENDANTS knew or should have known of his

propensities to use his position of leadership to engage in acts of sexual abuse of

children." (First Amend Pet. p. 11).These facts, as alleged in Plaintiffs' First Amended
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Complaint, are exactly the kind of facts that both the Bryan decision and the Davidow

order found to be decisively absent in those cases.

3. Bryan supports the viability of Plaintiffs' claims.

In Bryan, the Maine court found it critical in dismissing the plaintiff's claims

that the plaintiff had not alleged that the perpetrator of the abuse was an agent or

employee of the Watchtower organization. The court also found it decisive that the

plaintiff in Bryan did not allege that the church affirmatively placed the perpetrator in

a position of control and supervision of children or that the church knowingly placed

the perpetrator in a position where he could sexually abuse children. Bryan, 738A.2d

at 743. The Bryan court summarized the case as follows: liThe crux of Bryan's claim is

that the church, because of an alleged special relationship with its members, has a

duty to protect its members from each other, at least when the church and its agents

are aware of a potential danger posed by a member." Id at 844. That is not the claim

before this court. Plaintiffs are alleging that the WATCHTOWER DEFENDANTS are

responsible for the tortuous and criminal conduct of their agent whom they

appointed to a position of authority over children with knowledge that he had used

that position in the past to abuse children within the WATCHTOWER

DEFENDANTS' organization.

4. Davidow supports the viability of Plaintiffs' claims.

Similarly, in the Davidow order of dismissal, Judge Locke highlighted the facts

that were, in his opinion, critical to a viable claim and that were, in his opinion,

decisively missing from the facts alleged in the Davidow petition. Specifically, Judge

Locke stated, IISimilar to the Plaintiff in Bryan R.t the Plaintiff in this case does not

allege that McKenzie was an agent or employee of the church. Nor does the Plaintiff

allege that McKenzie occupied any position of authority, such as a church elder.
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Plaintiff does not allege that the church affirmatively placed McKenzie in any position

of control or supervision of children or that the church knowingly placed McKenzie

in a position where he could sexually abuse children within a church setting."

(Davidow Order, p. 3, paragraphs 1 & 2). While Plaintiffs respectfully disagree with

the dismissals in the Bryan and Davidow opinions, Plaintiffs in this case have alleged

the very facts the Bryan and Davidow courts found decisively lacking.

5. Plaintiffs' claims do not run afoul of the First Amendment.

Relying on the Bryan decision and the Davidow order, the Watchtower

Defendants also argue that this Court may not hold them liable for their wrongful

conduct relating to the crime of child abuse because to do so would violate the First

Amendment of the United States Constitution and the Free Exercise clause of the

Oregon Constitution. In analyzing this argument, the court should remember that

Bryan was fundamentally a claim for negligent and intentional infliction of emotional

distress. The Bryan court found that that claim, as pled, improperly attacked the

religious beliefs held by the Watchtower orgairization. Plaintiffs in this case have not

asserted any claims for infliction of emotional distress. However, even if they had,

the Bryan decision conflicts with Oregon law. The Plaintiff in Erickson v. Christenson

asserted, among other claims, a claim for intentional infliction of emotional distress

against a church organization for the performance of pastoral duties and the

procedures and policies it followed in dealing with the plaintiff's claims against the

abuser. In permitting that claim to go forward despite a First Amendment challenge,

the court stated:

Plaintiff's last claim is that ALC-NPD was negligent in its
performance of pastoral duties. In essence, she alleges that, after she
initiated a church complaint against Christenson, ALC-NPD undertook
the role of her advocate and counselor; that, in that role, it required her
to 'proceed through a confrontational process in order to have Bryan
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Christenson removed from his pastor position'; and that despite
Christenson's voluntary admission to a sexual dependency unit, it
continued to require her to 'confront and oppose the church
congregation,' causing her extreme emotional distress ....Under Fazzolari
v. Portland School Dist. No. 1[, supra, plaintiff's allegations are sufficient
to state a claim for negligence.

(Erickson v. Christenson, 99 Or. App. at 110-111).

The Erickson decision reflects not only Oregon law, but also the position of the

United States Supreme Court and the majority of jurisdictions in the United States

regarding the ability of religious organizations to hide behind the First ~mendment

as a way of avoiding their responsibility to obey secular law, especially when there is

a compelling state interest at issue. The Florida Supreme Court recently summarized

the position of these courts as follows: "The issue presented in this case is whether the

First Amendment bars a third-party tort action against a religious institution

grounded on the alleged tortuous conduct of one of its clergy. We conclude that the

First Amendment does not provide a shi~ld b~hind which the church may avoid

liability for harm caused to an adult and a child parishioner arising from the alleged

sexual assault or battery by one of it clergy and accordingly approve the Third

District's decision. We thus join the majority of both state and federal jurisdictions

that have found no First Amendment bar under similar circumstances." Malicki v.

Doe, 814 SO.2d 347, 351(Fla. 2002)(emphasis added). By way of example, Plaintiffs

refer this court additionally to the following decisions: Davis v. Beason, 133 U.S. 333

(1890); Cantwell v. Connecticut, 310 U.S. 296 (1940); United States v. Lee, 455U.s. 252

(1982); Bob Jones University v. United States, 461 U.S. 574 (1983);Bollard v. California

Province of the Society of Jesus, 196F.3d 940, 947-48(9th Cir. 1999);Martinelli v. Bridgeport

Roman Catholic Defendants, 196F.3d 409 (2nd Cir. 1999)(Evidence of religious teachings

and tenets, submitted not to determine their validity, but to establish the factual
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predicates of a civil cause of action is properly allowed and does not violate the First

Amendment.); Sanders v. Casa View Baptist Church, 898 F. Supp. 1169 (N.D. Texas

1995)(FirstAmendment does not bar claims of professional negligence and breach of

fiduciary duty brought by church ,member against a minister); Isely v. Capuchin

Province, 880 F. Supp. 1138 (E.D. Mich. 1995)(FirstAmendment does not bar a claim

for negligent supervision by student who was victim of sexual abuse); Nutt v. Norwich

Roman Catholic Defendants, 921F. Supp. 66 (D. Conn. 1995)(FreeExercise Clause of the

First Amendment does not bar claim for negligent employment based upon alleged

sexual abuse by a priest); Moses v. Defendants of Colorado, 863 P.2d 310 (Colo.

1993)(FirstAmendment does not bar an adult parishioner's claims against bishop and

diocese for breach of fiduciary duty and negligenfhiring and supervision grounded

on sexual relationship between parishioner and priest); Destanfano v. Gabrian, 763P.2d

275 (Colo. 1988)(First Amendment does not bar parishioner's claims for breach of

fiduciary duty and negligent hiring and supervision grounded on sexual relationship

with church leader); Alberts v. Devine, 479N.E.2d 113 (Mass. 1985);Smith v. O'Connell,

986 F. Supp. 73 (D.R.I. 1997)(First Amendment does not bar minor's claims for

negligent supervision against church for sexual molestation by a priest); Smith v.

Privette, 495 S.E.2d 395 (N.C. 1998)(Adult's claim of negligent retention and

supervision against church arising out of inappropriate sexual acts by minister was

not barred by First Amendment); Mrozka v. Archdiocese of St. Paul and Minneapolis, 482

N.W. 2d 806 (Minn. Ct. App. 1992)(First Amendment does not bar imposition of

punitive damages against a church based upon priest's sexual abuse of a child);

. Konkle v. Henson, 672 N.E. 2d 450 (Ind. Ct. App. 1996)(FirstAmendment does not bar

claims for negligent hiring and supervision against church for sexual molestation);

Byrd v. Faber, 565 N.E.2d 584 (Oh. 1991)(Negligent hiring and supervision claims
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brought by sexually abused child was not barred by the First Amendment); Kenneth R.

v. Roman Catholic Defendants of Brooklyn, 654 N.y.s.2d 791 (1997)(Child's negligent

supervision and retention claims against diocese is not barred by First Amendment);

Bear Valley Church of Christ v. Dubose, 928 P.2d 1315 (Colo. 1996)(First Amendment

does not bar child's various tort claims against pastor and church for "pattern of

inappropriate touching".); Bivin v. Wright, 656N.E.2d 1121 (Ill. Ct. App. 1995);F.G. v.

MacDonell, 696 A.2d 697 (N.J. 1997)(First Amendment does not bar claim against

church for negligent supervision of minister for inappropriate sexual contact);

Martinez v. Primera Assemblea de Dios, Inc., No. 05-96-01458,1998WL 242412(Tex. Ct.

App. May 15, 1998)(First Amendment does not bar parishioner's negligence claims

against church based upon allegations that church elder sexually assaulted her); CrC

v. Corporation of the Catholic Bishop of Yakima, 985 P.2d 262 (Wash. 1999)(First

Amendment does not bar minor sexual abuse victim from bringing tort claims against

priest and church.); Doe v. Hartz, 970 F. Supp. 1375 (N.D. Iowa 1997)(First

Amendment did not bar negligent supervision claim against church brought by adult

for improper sexual contact by priest.).

Each one of the above jurisdictions found no burdening of First Amendment

liberties in the pursuit of claims against religious organizations for tortuous conduct

arising out of sexual misconduct of one of the organization's agents. Plaintiffs' claims

23

24

25

are consistent with those for which the majority of courts have found no such

burden.3

Even when the pursuit of claims against a religious organization burdens First

Amendment freedoms, those claims are not barred by the First Amendment where

3 Plaintiffs acknowledge that the Davidow court dismissed its claims for negligent performance of assumed duty,
but it did so without any discussion. Plaintiffs respectfully disagree with the Davidow decision based upon the
above law.
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the pursuit of those claims is supported by a compelling state interest. In United States

v. Lee, 455U.S. 252 (1982),the United States Supreme Court considered whether or not

the state could interfere with the Amish community's religious beliefs against the

payment of taxes without violating the First Amendment. The United States Supreme

Court held that the Amish could be required to pay social security taxes despite the

fact that the payment of such taxes burdened Amish religious beliefs. The Court

stated:

We therefore accept appellee's contention that both payment and
receipt of social security benefits is forbidden by the Amish faith.
Because the payment of the taxes or receipt of benefits violates Amish
religious beliefs, compulsory participation in the social security system
interferes with their free exercise rights. The conclusion that there is a
conflict between the Amish faith and the obligations imposed by the
social security system is only the beginning, however, and not the end
of the inquiry. Not all burdens on religion are unconstitutional. See, e.g.,
Prince v. Massachusetts, 321 U.S. 158,64 S.Ct. 438, 88 L.Ed. 645 (1944);
Reynolds v. United States, 98 U.s. 145,25 L.Ed. 244(1879). The state may
justify a limitation on r-eligious liberty by showing that it is essential to
accomplish an overriding governmental interest. Thomas v. Review Rd. Of
Indiana Employment Security Div. 450 U.S. 707, 101S.Ct. 1425,67 L.Ed.2d
624 (1981); Wisconsin v. Yoder, 406 U.S. 205, 92 S.Ct. 828, 28 L.Ed.2d
168(1971); Sherbert v. Verner, 374 U.S. 398, 83 S.Ct. 1790, 10L.Ed.2d 965
(1963).

Id. at 257-258. Plaintiffs do not believe that the enforcement of secular laws

against child abuse in anyway burdens the Watchtower Defendants' religious beliefs.

Even if it did, however, the State of Oregon has a compelling state interest in

protecting its children from the heinous crime of child sexual abuse .

The Watchtower Defendants argue that this court is precluded from inquiring

into Plaintiffs' claims because "plaintiffs seek to make defendants' alleged religious

beliefs, policies, and disciplinary practices a basis for secular liability by alleging that,

through their religious 'policy' of not reporting sexual abuse to secular authorities,

defendants 'failed to adequately investigate, discipline, evaluate, treat, supervise and
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otherwise monitor the conduct' of Mr. Serjeant." (Defendants' Motion, pA) The court

should note that the portions quoted from Plaintiffs' First Amended Complaint say

nothing about the Watchtower Defendants' religious beliefs. The Watchtower

Defendants have interjected their religious beliefs in an effort to raise a non-existent

"red herring". Plaintiffs are not asking this court to interpret or judge the propriety of

church doctrine, the correctness of beliefs, or the appropriateness of religious conduct

as religious conduct. Plaintiffs are asking this court to enforce neutral principles of

law, equally applicable to religious and non-religious members of our society,

regarding the crime of child abuse and the duties incumbent upon one in a position of

influence and power, who knows about and takes action with respect to that abuse.

Failure to fulfill these duties is a violation of the secular law for which a religious

organization may be held liable, regardless of religious beliefs or practices to the

contrary. See, Erickson v. Christenson, 99 Or.App. 104, 781 P.2d 383 (Or.App. 1989);

Employment Division v. Smith, 494U.s. at 879.

The Watchtower Defendants' rely on a single Oregon case, Decker v. Berean

Baptist Church, 51 Or. App. 191, 624 P.2d 1094 (1981), for the proposition that

Plaintiffs' claims are barred by the First Amendment and the free exercise clause of

the Oregon Constitution. Decker does not apply to Plaintiffs' claims. Decker involved a

request for the Oregon Court of Appeals to resolve a dispute over the correct

interpretation of church doctrine in order to decide which faction of a church had the

right to exercise control over church property. The Oregon Court of Appeals

correctly held that under the First Amendment, it could not resolve intra-church

disputes over that issue. This court is not being called upon to inquire into and

resolve a dispute about the correct interpretation of church doctrine. Plaintiffs are

asking this court to apply the neutral laws of tort liability for negligence, breach of
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fiduciary duty, fraud, and ratification for the Watchtower Defendants' wrongful

conduct arising out of the crime of child abuse.

The United States Supreme Court, the Courts of Oregon, and the state courts in

the majority of other jurisdictions agree that First Amendment constraints (and

similarly constraints under state free exercise clauses) only prohibit inquiry into

purely ecclesiastical matters. Such constraints do not prohibit the application of

neutral principles of law to disputes between parties even though one or more of the

parties is a religious organization and may be acting pursuant to religious beliefs. See

e.g. Employment Div. Dept. of Human Resources of Oregon v. Smith, 494 U.S. 872 (1990);

Reynolds v. United States, 98 U.S. 145 (1879);Jones v. Wolf, 443 U.S. 595, 604 (1979);

General Council of Finance and Administration of the United Methodist Church v. Superior

Court of California, 439 U.S. 1369(1978);Maryland and Virginia Eldership of the Churches

of God v. Church of God at Sharpsburg, Inc. 396 U.S. 367 (1970);Davis v. Beason, 133U.S.

333 (1890); Cantwell v. Connecticut, 310 U.S. 296 (1940);Bob Jones University v. United

States, 461U.S. 574(1983);Christenson v. Erickson, 99 Or. App. 104,781 P.2d 383 (Or. Ct.

App 1989); Martinelli v. Bridgeport Roman Catholic Church, 196F.2d 409 (2nd Cir. 1999);

Moses v. Defendants of Colorado, 863 P.2d 310 (Colo. 1993); Smith v. O'Connell, 986

F.Supp. 73 (D.R.I 1997);Byrdv. Faber,565 N.E.2d 584 (Oh. 1991);Bivin v. Wright, 656

N.E. 2d 1121(Ill. Ct. App. 1995);F.G. v. MacDonell, 696A.2d 697 (N.J. 1997);Sanders v.

Casa View Baptist Church, 898 F.Supp. 1169 (N.D. Tex. 1995);Malicki v. Jane Doe, 814

SO.2d347, 365 (Fla. 2002). To hold otherwise would place religious institutions in a

preferred position over secular institutions, "a concept both foreign and hostile to the

First Amendment." Malicki, 814So.2d 347 (Fla. 2002).

The Watchtower Defendants argue that Plaintiffs' references to the

Watchtower Defendant's practices of refusing to report or discipline the offender and
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punishing the victim rather th·anoffering them aid require an impermissible intrusion

into their religious practices. In making this argument, they rely on Bryan and a

single Ninth Circuit case styled, Paul v. Watchtower Bible and Tract Society of New York,

819 F.2d 875 (9th Cir. 1987).In Paul, the Ninth Circuit held that it was prohibited from

analyzing the validity of the religious practice of "shunning" under the First

Amendment. Plaintiffs are not asking this court to rule on whether or not the

Watchtower Defendants may engage in the practice of shunning or other religious

practices. Instead, Plaintiffs reference that practice and others to establish the context

in which their secular claims against the Watchtower Defendants, arising out of the

crime of sexual abuse, must be understood. Establishing this context does not violate

the Watchtower Defendants' First Amendment and state Free Exercise rights and

privileges. See e.g. Martinelli v. Bridgeport Roman Catholic Diocesan, 196 F.2d 409, 431

(2nd Cir. 1999)(Evidence of religious teachings and tenets, submitted not to determine

their validity, but to establish the factual predicates of a civil cause of action is

properly allowed and does not violate the First Amendment.);Moses, 863 P.2d 310

(Colo.1993)(Extensiveinquiry into the internal workings and controls of the Episcopal

Church did not implicate the First Amendment as the court was not required to

interpret or judge the religious doctrine behind such practices. Instead, the evidence

established the factual context out of which the dispute arose.); Rashedi v. General

Board of the Church of the Nazarene, 54 P.3d 349 (Az. 2002)(Inquiry into church structure

and religious documents on purely secular terms did not violate the First

Amendment as such was necessary to establish the factual context of the dispute.);

JC2 v. Grammond, 232 F.Supp. 1166 (D.Or. 2002)(Examination of a number of the

church's cannons did not violate the First Amendment as the court was not called

upon the evaluate the correctness of these cannons.); General Council on Finance and
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Administration of the United Methodist Church v. Superior Court of California, 439 US.

1369 (1978)(First Amendment does not bar secular disputes involving the conduct of

a religious organization that results in external, secular harm, such as the physical

and sexual abuse and exploitation that occurred in this case).

III.
PLAINTIFFS HA VEPLED VIABLE CLAIMS FOR COMMON LAW

NEGLIGENCE, NEGLIGENT SUPERVISION AND RETENTION, BREACH OF
FIDUCIARY DUTY, NEGLIGENCE PER SE AND FRAUD

Oregon recognizes claims for common law negligence: in the absence of a duty,

based on forseeability of harm to Plaintiff; based on a duty arising out of a special

relationship between the parties; for negligent performance of an assumed duty; and

for negligent hiring, supervision and retention. See e.g. Erickson v. Christenson, 99 Or.

App. 104,781 P.2d 383 (1989);Fazzolari v. Portland School District No. lJ, 303 Or. 1,734

P.2d 1326 (1986); Stewart v. Jefferson Plywood Co., 255 Or. 603, 469 P2d 798 (1981);

Buchler v. State, 316 Or. 499, 853 P.2d 798 (1991)Peterson v. Multno11J.ahCounty School

District No. I, 64 Or. App. 81, 668 P.2d 385 (1983). Oregon also recognizes that

violation of a statute may constitute negligence per se or may establish one or more

elements of common law negligence. Harris v. Sanders, 142Or. App. 126,919 P.2d 512

(1996). Additionally, Oregon recognizes a cause of action for fraud and fraudulent

concealment. Plaintiffs have stated a cause of action under each of these theories of

negligence, breach of fiduciary duty, and fraud as recognized by the courts of Oregon.

A. Negligence - Breach of Duty to Warn of Foreseeable Harm.

In deciding the Watchtower Defendants' Motion to Dismiss, this court need

only determine whether, under Oregon law, Plaintiffs have stated a claim for

negligent failure to warn. Plaintiffs have alleged that the Watchtower Defendants

failed to warn them and their families of a known and specific danger of sexual abuse
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by their agent, Don Serjeant. Under Oregon law, the Watchtower Defendants had a

duty to warn which they negligently failed to fulfill.

Oregon courts have repeatedly upheld a general negligence standard under

which a person, who knows or has reason to know of a specific danger presented by a

third party to a person in the plaintiffs' position, is under a duty to warn. See e.g.

Buchler v. State,316 Or. 499, 515-516,853P.2d 798 (1991);Erickson v. Christenson, 99 Or.

App. 104, 781 P.2d 383 (1989);Fazzolari v. Portland School District No. IJ, 303 Or. 1, 734

P.2d 1326 (1986); Stewart v. Jefferson Plywood Co., 255 Or. 603, 469 P2d 798

(1981).McAlpine v. Multnomah County, 166 Or. App. 472,999 P.2d 522 (2000). This

duty to warn exists independent of any special relationship or status between the

parties.ld. Where the wrongful conduct o£a defendant is a "failure to warn, the risk

of harm is not the harm itself, .... It is, instead, the chance that someone will

predictably be exposed to danger if no warning is made." Buchler, 316Or. at 505.

Plaintiffs allege that they were children under the care of the WatChtower

Defendants' organization and that the Watchtower Defendants placed their agent

Don Serjeant in a position of authority over them, despite the Watchtower

Defendants' knowledge that Don Serjeant had previously used the authority of that

position to sexually abuse children in the organization. As a result, and as the

Watchtower Defendants foresaw or should have foreseen, Don Serjeant used his

position as the Watchtower Defendants' agent to abuse Plaintiffs. Plaintiffs'

complaint sets forth the tight controls that the Watchtower Defendants exercise over

their membership and their appointed leaders, as well as the exclusive nature of the

organization with respect to outsiders. These tights control establish that Plaintiffs

were in the class of persons who were at particular risk of the known and specific

danger of being abused as young, vulnerable children in the organization. Plaintiffs
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assert that the Watchtower Defendants affirmatively placed their agent, Don Serjeant,

in a position of authority with the knowledge that he would likely abuse other

children in the organization and then failed to warn Plainti.ffs and others of this

known danger. As a result, Plaintiffs were seriously injured. Plaintiffs have thus pled

facts that, if proven, satisfy each of the elements necessary to establish negligent

failure to warn under Oregon law.

B. Negligence - Breach of an Assumed Duty to Protect and Render Aid.

Under Oregon common law, one who undertakes to render services to another

for the protection of that person, is subject to liability to the other in negligence for

harm resulting from his failure to exercise reasonable care to perform the

undertaking, if the failure to exercise care increases the risk of harm or the harm is

suffered because of the other's reliance on the undertaking. Peterson v. Multnomah

County School District, 64 Or. App. 81, 668P.2d 385 (1983); See also, Restatement

(Second) of Torts, Section 323 (1965).

Plaintiffs have alleged that the Watchtower Defendants took it upon

themselves to deal with the abuse of children in their organization rather than report

it to authorities and encourage outside trained assistance for the victims. They have

also alleged that they sought the advice of the Watchtower Defendants and were

instructed not to report it to authorities and not to seek outside help, but to leave it in

their hands. Plaintiffs' allegations are that they relied upon the Watchtower

Defendants' assumption of responsibility for resolving the abuse against them and

that the Watchtower Defendants' failure to take any action on their behalf, other than

to silence them, caused them grave harm. The assumption of this duty and their

fiduciary relationship with Plaintiffs as children in the organization is admitted by the

Watchtower Defendants in the documents attached hereto as Exhibit A-C. Plaintiffs

Page 27. Plaintiffs' Response to Defendants' Motions to Dismiss
Morley et al. v. North Albany Congregation of Jehovah's Witnesses et al

107



1

2

have thus stated a cause of action for negligent performance of an assumed duty to

protect and render aid. Such a cause of action is recognized by Oregon common law

and is not addressed by the Bryan decision.
3

4

C. Negligence and Breach of Fiduciary Duty- Breach of a Duty Arising Out
of a Special Relationship.

5 Under Oregon law a special relationship of trust and confidence exists when

6 there is confidence reposed on the one side with resulting superiority and influences

7 on the other such that there is dominance by the one in whom trust is reposed. United

8 States National Bank of Oregon v. Miller, 74 Or. App. 405, 703P.2d 246 (1985);Geiger v.

9 Palmer, 249 Or. 123,437 P.2d 750 (1968). Where such a relationship exits, the superior

10 party to the relationship has a fiduciary duty to act in good faith and with due regard

11 to the interests of the other. Starkweather v. Schaeffer, 262 Or. 198, 205, 497 P.2d 358

12 (1972).Violation of that duty to the harm of the one to whom it is owed constitutes

13 actionable negligence and breach of fiduciary duty.

14 Plaintiffs have alleged facts, which if proven, demonstrate both a duty arising

15 out of the special relationship of trust and confidence with the Watchtower
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Defendants and the Watchtower Defendants' violation of that duty to their great

harm. As alleged, the Watchtower Defendants exercise absolute control over the

moral, spiritual and educational development of members and their children. They

then train and appointment male leaders to positions of authority and instruct

members, especially chiidren, to obey these leaders in all matters. Failure to comply

with the Watchtower Defendants' instructions results in dire circumstances for

members. As part of this control, the Watchtower Defendants assume responsibility

for the welfare of members and their children, forbidding any resort to outside

resources. In particular, they assume and insist on full responsibility for the

Page 28. Plaintiffs' Response to Defendants' Motions to Dismiss
Morleyet al. v. North Albany Congregation of Jehovah's Witnesses et al

108



1

23456789101112131415161718
0

19
0.: J

!'-
q-ijj3: N'"z..5!g~re

20
"1ii"''''''' ca~xa:~:E.,&lo:;;:all E d ~!!l-

21
zgn:lla; 0< «5(J) &.

22...J wz
23

2425

investigation, determination and resolution of all claims of child abuse among their

membership. They are the sole resource to which vulnerable women and children are

permitted to turn for protection and help in overcoming the trauma. These allegations

articulate facts sufficient to demonstrate a special relationship of trust and confidence

that is fiduciary in nature. This relationship of special trust and confidence is

acknowledged by the Watchtower Defendants' own documents, a mere sample of

which are attached hereto as Exhibits A-C. Plaintiffs' allegations are that, at the

Watchtower Defendants' bidding, Plaintiffs obeyed and trusted the leaders that the

Watchtower Defendants placed in authority over them - an obe.dience and trust that

was grossly violated by one known by the Watchtower Defendants to be a child

molester, but whom the Watchtower Defendants told the Plaintiffs to obey anyway!

Plaintiffs' allegations are also that at the Watchtower Defendants' bidding and

instruction, Plaintiffs. turned to "their" Elders for advice and support and that the

Watchtower Defendants negligently provided that advice and support to Plaintiffs'

grave detriment.

D. Negligence Per Se - Violation of ORSChapter 419B

1. Plaintiffs have stated a claim for Negligence Per Se and Common­
law Negligence arising out of the violation of ORS419B.

Citing law from jurisdictions outside the State of Oregon, the Watchtower

Defendants seek to dismiss Plaintiffs' allegations of negligence for the Watchtower

Defendants' criminal conduct in failing to report the abuse as required by ORS 419B.

The Watchtower Defendants' sole argument is that the reporting statute does not

create a private cause of action for damages. While that issue has never been directly

addressed by Oregon courts, its resolution is not necessary to Plaintiffs' claims.
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Plaintiffs allege that the Watchtower Defendants' failure to comply with the reporting

statute constitutes negligence per se and cornmon law negligence.

Under Oregon law, a statute can be used to establish a claim of negligence per

se or one or more elements of a claim for cornmon law negligence if: defendants

violated the statute; plaintiff was injured as a result of the violation of the statute;

plaintiff was a member of the class of persons the statute was designed to protect; and

the injury is the type that the statute was enacted to prevent. Torres v. Pacific Power and

Light, 84 Or. App. 364 rev. dismissed 304Or. 1,740 P.2d 792 (1987)

The Oregon Supreme Court has determined that a statute may form the basis

of a negligence per se claim even if the statute itself does not create a civil cause of

action. Shahtout v. Emco Garbage Company, Inc., 298 Or. 598, 695 P.2d 897 (1985).

Violations of statutory rules by themselves provide the element of negligence with

respect to those risks that the rules are meant to prevent, unless the violator shows

that his conduct in fact did not violate the rule under ·the circumstances. Id. at 600,

citing Barnum v. Williams, 264 Or. 71, 504 P.2d 122 (1972). ORS Chapter 419B

establishes a standard of care that the Watchtower Defendants failed to meet. It is

thus properly invoked to establish Plaintiffs' allegation of negligence per se and as

establishing one or more elements of cornmon law negligence claim. See, Harris v.

Sanders, 142 Or. App. 126,919 P.2d 512 (Or. App.-1996); Bellikka v. Green, 306 Or. 630,

762P.2d 997 (1998).

The Oregon Supreme Court has already determined that there is a cornmon

law duty to warn of foreseeable harm. See e.g. Fazzolari v, Portland School District No.

if, 303 Or. 1,734 P.2d 1326(1987);Buchler v. Oregon Corrections Div., 316 Or. 499, 853

P.2d 798 (1993). The Watchtower Defendants' own documents admit the fiduciary

relationship between appointed leaders and children. The reporting statute further
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defines that duty in making it a criminal offense not to report child abuse or

suspicions thereof by persons in the Watchtower Defendants' position. The State of

Oregon has also determined that one who assumes a duty to render aid and

protection to another is liable for negligence in fulfilling that duty. Here again, the

statute articulates a standard of care in requiring that the Watchtower Defendants

report abuse so that the victim may receive the assistance needed to prevent further

harm from the abuse. The Watchtower Defendants' failure to report the abuse of

Plaintiffs, as well as prior abuse, prevented Plaintiffs from receiving the assistance

intended by the statute. Their assumption of that duty makes the Watchtower

Defendants liable for failing to provide such aid. The statute further articulates a

standard to which those in fiduciary relationship to another are held.

2. No Privilege Bars Plaintiffs' Claims.

The Watchtower Defendants argue that even if Plaintiffs have stated a claim

for negligence per se and common law negligence based upon the Watchtower

Defendants' violation of ORS Chapter 419B, their claims must be dismissed because

the Watchtower Defendants are relieved of any obligation to report abuse and

suspected abuse under OEC 506 and ORS 419B.OIO(1).The Watchtower Defendants

base this argument on an assumption that because Elders in the local congregations

had notice of Don Serjeant's abuse of children both prior to, and respecting, Plaintiffs,

that notice must have come in the form of a confidential and therefore privileged

communication. The Watchtower Defendants' argument is erroneous and the mere

assertion of it does not constitute grounds for dismissal.

Under OEC 506and ORSChapter 419B.OIO(1),the Watchtower Defendants are

entitled to protect as privileged only those communications which are both

confidential AND made within the context of a clergy member's professional
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capacity. Even then, the privilege may be waived by the communicant unless there is

a religious tenet which imposes an absolute duty of nondisclosure. None of these

elements exist in this case.

Contrary to the Watchtower Defendants' argument, the allegation that reports

of abuse were made to an Elder is not an admission that such reports were

confidential. To be confidential, the communication must first be intended as such.

There is nothing in Plaintiffs' complaint that constitutes an admission that the notice

to the Watchtower Defendants, either prior to that abuse of Plaintiffs or regarding it,

was intended by the communicant to be kept private and not further disclosed. The

Watchtower Defendants cannot turn a communication into a confidential one simply

because it was communicated to an Elder in an organization that doesn't want anyone

else to know about allegations of child abuse. The issue is the intent of the

communicant, not the intent of the organization. There is also nothing in Plaintiffs'

complaint that alleges either that the notice of abuse was made to Elders of the local

congregations in their professional capacity as defined by the statute or that it is a

religious tenet of the Jehovah's Witnesses to never report child abuse. The allegation

that the Watchtower Defendants have adopted a policy of concealment to protect

them from their own wrongdoing is not equivalent to an admission by Plaintiffs that

pursuant to the tenets of the Jehovah's Witnesses' religion, Elders have an absolute

duty to keep evidence of child abuse secret. Furthermore, that policy is now available

in the public domain both in the form of documents and the testimony of former

elders and other leaders and members who are horrified by the Watchtower

Defendants' policies in harboring and supporting known child molesters. (See

Exhibits A-C, by way of example only) Therefore, the Watchtower Defendants cannot

rely on the statutory provision that precludes waiver where an absolute duty of
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nondisclosure is imposed as a basic religious tenet. The alleged privileged nature of

the communications at issue is at least a fact issue to be determined once discovery in

this case has been completed.

Finding no support in Plaintiffs' allegations for the proposition that notice was

received pursuant to a privileged communication not subject to waiver, the

Watchtower Defendants try to. turn the standard around by arguing that because

Plaintiffs have not alleged something; they have admitted it. That is an absurd

argument. It is the claim as alleged that this court must evaluate in deciding a Motion

to Dismiss. The Watchtower Defendants cannot turn reports of child abuse into

privileged communications simply by arguing that they must have been privileged

since Plaintiffs didn't allege that they weren't. They don't have to. Plaintiffs' claims

may not be dismissed simply because the Watchtower Defendants allege both that the

notice was received as a privileged communication of child abuse and that, under

their tenets, the Watchtower Defendants have an absolute duty to never report it. The

burden of establishing the privileged nature of the communications and if privileged,

that the privilege has not been waived belongs to the Watchtower Defendants. See,

e.g. Goldborough v. Eagle Crest Partners, Ltd., 105 Or. App. 499, 805 P.2d 723 (Or. App.

1991); Weil v. Inv./Indicators, Research & Management, Inc., 647F.2d 18,25 (9th Cir. 1981).

Since the Watchtower Defendants have not met that burden, this court has no

grounds for dismissing Plaintiffs claims as based on privileged communications.

E. Plaintiffs have pled viable claims for fraud and fraudulent concealment.

Under Oregon law, the elements of fraud are: a material misrepresentation

that the speaker knew was false when made or was ignorant of the truth; made with

the intent that it be acted upon by a person who had the r~ght to rely on its truth and

who was ignorant of its falsity; and that person relied upon the misrepresentation and
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was injured thereby. Williams v. Philip Morris, Inc., 182Or. App. 44, 48 P.3d 824 (Or.

App. 2002). A defendant may be liable for fraud for a misrepresentation that creates a

false impression even though it is impossible to identify the specific

misrepresentation on which a person relied. Id. Silence or nondisclosure may be a

basis for a fraud action. Caldwell v. Pop's Homes, Inc., 54 Or. App. 104,634 P.2d 471

(Or. App. 1981). Where fraud is based upon actual concealment, as opposed to

simple nondisclosure, a duty to speak is not required. Id. A fraudulent

misrepresentation may be accomplished by conduct, as well as spoken or written

words. Pennebaker v. Kim, 126 Or. 317,269 P. 981 (Or. 1928). Plaintiffs have pled a

viable claim for fraud and fraudulent concealment based upon the above law.

IV.
PLAINTIFFS HAVE PROPERLY SET FORTH CLAIMS AGAINST THE
WATCHTOWER DEFENDANTS UNDER THE LEGAL THEORIES OF

RESPONDEAT SUPERIOR, RATIFICATION, ALTER EGO AND SINGLE
BUSINESS ENTERPRISE, AS WELL AS NEGLIGENT USURP AnON OF

"

INVESTIGATORY FUNCTION

The Watchtower Defendants seem to think that criticizing the "artfulness" of

Plaintiffs' pleadings constitutes grounds for dismissal. Unfortunately for them, lack

of artfulness is not a basis for dismissing pleadings under Oregon law. See, e.g.

Bradbury v. Teacher Standards and Practices Commission, 328 Or. 391, 977 P.2d 1153

(1998)(Itis the nature of the conduct complained of and the characteristic of the action

that identifies the tort, not the particular language utilized in the complaint.).

Plaintiffs' attorneys have merely tried to be sure that the Watchtower Defendants are

on notice of each of the legal theories under which Plaintiffs seek to hold them liable.

Therefore, in addition to citing direct liability for common law negligence, negligent

hiring, supervision and retention, aggravated negligence, fraud and fraudulent

concealment, breach of fiduCiary duty, negligence per se, and negligent usurpation of
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investigatory function, Plaintiffs have also articulated the additional legal theories

under which each of the Watchtower Defendants are liable for the tortuous conduct of

each other and their agents.
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of the WATCHTOWER DEFENDANTS, Don Sergeant, repeatedly committed sexual

battery upon the persons of the Plaintiffs ....The WATCHTOWER DEFENDANTS are

therefore liable for the sexual battery of Plaintiffs under the legal theory of respondeat

superior." Plaintiffs have therefore asserted a cause of action against the

WATCHTOWERDEFENDANTS for sexual battery.

B. Ratification

Plaintiffs have also asserted claims for sexual assault, negligence, fraud, breach

of fiduciary duty, and the like, based on a theory of "ratification." Specifically,

Plaintiffs assert " ....The WATCHTOWER DEFENDANTS have thereby ratified Don

Serjeant's conduct in sexually abusing Plaintiffs and others." Under Oregon law,

"ratification" is a recognized theory for holding persons responsible for the tortuous

conduct of others. See, e.g. Paragano v. Gray, 126 Or.App. 670,676-678,870 P.2d 837

(1994)(A person may be bound by his agent's act, even if unauthorized, if the person

later ratifies or accepts the act. Ratification occurs when the principal, knowing of the

act, fails to repudiate it.); Kneeland v. Shroyer, 214 Or. 67, 94, 328 P.2d 753 (1958)

(Ratification of an unauthorized transaction may be inferred from a failure to

repudiate it.); Stroud v. Denny's Restaurant, Inc., 271 Or. 430, 532 P.2d 790 (1975)(A

principal may be held liable in compensatory and punitive damages for acts of an

agent which are ratified by the principal).

Page 35. Plaintiffs' Response to Defendants' Motions to Dismiss
Morley et al. v. North Albany Congregation of Jehovah's Witnesses et al

115



1

c. Alter Ego and Single Business Enterprise
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Defendants continue to take at the Plaintiffs' attorneys, which do nothing to inform

the court or otherwise advance the resolution of this litigation. Plaintiffs respond to

the Watchtower Defendants' challenge by stating that Plaintiffs have properly set

forth the legal theories of alter ego/single business enterprise by which they seek to hold

each of the Watchtower Defendants liable for the torts of the others as specifically

articulated throughout their First Amended Complaint. This theory of liability is

recognized under Oregon law. See, Wakeman v. Paulson, 257 Or. 542,480 P.2d 434

(1971); Epton v. Mskee Investment Co., 180 Or. 86, 93 P.2d 418 (1946);Murray v. Wiley,

169 Or. 381, 127 P.2d 112 (1942). Again, even if Plaintiffs have not expressed these

theories as artfully as they might have, that is not a basis for dismissal under Oregon

law.

D. Negligent Usurpation of Investigatory Function

Plaintiffs have also specifically and legitimately set forth a claim for "negligent

usurpation of investigatory functionl/. This is but another basis upon which the

Watchtower Defendants are liable to the Plaintiffs for their negligent conduct. Rather

than merely articulate that the Watchtower Defendants were negligent, Plaintiffs have

sought to identify each of the ways in which they were negligent. Here, Plaintiffs

articulate specifically that under Oregon law, Plaintiffs would have received the

benefit of state officials carrying out the duties and responsibilities articulated under

Section 419B of the Oregon Revised Civil Statutes had the Watchtower Defendants

reported the child abuse of their agent, Don Serjeant. By assuming the duties of

investigating and acting upon claims of child sexual abuse themselves in place of

these state officials, the Watchtower Defendants had an obligation to perform those
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duties with care and in the best interests of the Plaintiffs. Instead, they negligently

performed the duties they had assumed, to the Plaintiffs' detriment. They are

therefore liable to the Plaintiffs for the injuries Plaintiffs sustained as a result of the

negligent performance of duty which they usurped. See Peterson v. Multnomah County

School District, 64 Or. App. 81, 668 P.2d 385 (1983);See also, Restatement (Second) of

Torts, Section 323 (1965).

E. Economic Damages

The Watchtower Defendants complaint that Plaintiffs have not set forth a

specific amount claimed as economic damages. Plaintiffs are in the process of

attempting to calculate an accurate estimate of such damages and will amend to

reflect that estimate. These economic damages include, among other things, costs for

past and future counseling, mediations, and loss of past and future earnings due to

incapacity and/or dysfunction caused by the trauma of sexual abuse.

WHEREFORE, PLAINTIFFS move this court to deny the Watchtower
~

Defendants Motions to Dismiss and for such further relief to which the may be

entitled.

DATED this 12th day of June, 2003.

NELSON & MacNEIL, P.c.

- James O. Nelson OSB#74230
Of Attorneys for Plaintiffs

SUBMITTED BY:
James G. Nelson OSB#74230
Nelson & MacNeil, P.C.
PO Box 946
Albany OR 97321
(541)928-9147
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CERTIFICATE OF SERVICE

I hereby certify that I served a true and correct copy of the foregoing PLAINTIFF'S

RESPONSE TO DEFENDANTS' ORCP 21A(8) MOTIONS TO DISMISS on the date

indicated below to the attorney at the address listed herein by:

[Xl Mail with first-class postage prepaid, deposited in the U.S. mail at
Albany, Oregon

[l Hand Delivery

[Xl Facsimile Transmission to Fax Number 503-295-0915

[l Overnight Delivery

Ronald E. Bailey
Bullivant Houser Bailey
300 Pioneer Tower
888 SW 5th Avenue
Portland, OR 97204-2089

DATED this 13th day of June, 2003.

NELSON & MacNEIL,P.C.

NELSON & MacNEIL, P.e.
Attorneys at Law
P.O. Box 946
Albany, OR 97321
(541) 928-9147

./

P/L--­
G. NELSON OSB #74230

Of Attorneys for Plaintiffs
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CONFIDENTIAL TO ALL BODIES OF ELDERS - July
20, 1998

WATCHTOWER BIBLE AND TRACT SOCIETY OF NEW YORK, INC.

25 COLUMBIA HEIGHTSBROOKLYN,NEWYORK11201-2483, USA PHONE(718) 625-3600

July 20, 1998

CONFIDENTIAL TO ALl BODIES OF ElDERS

Dear Brothers:

We are here providing, for your future reference, information that was presented at the IS-hour
supplementary course for congregation elders on certain serious matters. '.

Child Molestation : The Society's letter to all bodies of elders dated March 14, 1997, page 2,
parqgraph 5, states: "[Give the Society a report on anyone who is currently serving or who.
forfn~rJy served in a Society-appointed position in your congregation who is known to have been
guiifyof child molestation in the past .. II Reports indicate that some elders think this direction· does
nofapply if before his baptism the person sexually abused a child. However, even in such a .
situation, the elders should write the _branchoffice. This is true even if what oCGurredwas many­
years ago. If any body of elders has not yet reported such a matter, they shouldimmedi-ately do,.
sO,.)7:urthermore,any correspondence put in the confidential congregation file about an individual.
atcci'ses-of child molestation, proven or otherwise, should be marked "Do Not Destroy" and be kept.
inde-fffiitely. .

In the Kingdom Ministry School Suppl,ementary Course for Congregation Elders there was a panel
discussion in Unit Sb, "USE DISCERNMENTIN HANDLINGSERIOUSMATTERS."This portion of the
course addressed questions related to the problems associated with child abuse. Question 6 to the
panel asked: "What factors should be considered in determining what congregation privileges, if
any, a former child molester can enjoy?" The answer in!=ludedthe statement: "There are also legal
considerations." Some have inquired about how and why legal considerations should affect our
recommendations of those who have been guilty of child abuse in the past.

Those who are appointed to privileges of service, such as elders and ministerial servants, are put in
a position of trust. One who is extended privileges in the congregation is judged by others as being·
worthy of trust. This includes being more liberal in leaving children in their care and oversight. The
congregation would be left unprotected if we prematurely appointed someone who was a child
abuser as a ministerial servant or an elder. In addition-, court officials and lawyers will hold
responsible any organization that knowingly appoints former child abusers to positions of trus-t, if
one of these, thereafter, commits a further act of child abuse. This could result in costly lawsuits,
involving dedicated funds that should be used to further the Kingdom work. So, legal
considerations must also be weighed along with the degree of notoriety, the extent of the
misconduct, how many years ago the sin occurred, and how the brother is now viewed I:>y the
congregation and people In the commu(lityincludinq those he victimized.
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TO ALL BODIES OF ELDERSJuly 20, 1998 Page 2

Scriptural Freedom to Remarry: The 1991 Kingdom Ministry School textbook,
page 135, paragraph 1, describes a situation where an adulterous mate
unilaterally obtains a divorce over the objection of the innocent mate. In such a
case, the guilty one is not free to remarry.

What if the innocent mate consents to the divorce by signing the divorce papers?
Does this free the guilty mate to remarry? Yes, Jesus' counsel at Matthew 5: 37
applies here: "Let your Yes mean Yes, your No, No." If the innocent mate, perhaps
in an effort to protect herself financially or to obtain custody of children, agrees to
a divorce obtained by her adulterous husband, the adulterous one is then free to
remarry. Although the innocent one may claim forgiveness, by signing the divorce
papers she indicates her rejection of the adulterous mate. Since she has rejected
that one, she holds no further claim on him, and he is Scripturally free to
remarry .

Another situation involving the Scriptural freedom to remarry is where an
unscriptural divorce is obtained and then, some time later, one of the mates
commits fornication. In such a case, does either one have a Scriptural basis to
remarry?

If a man takes the initiative and divorces his mate without a Scriptural basis C!nd
his divorced wife later commits adultery, both are free to remarry. This is because,
by his previous unscriptural action of divorcing his \Nife, the husband has given
evidence of his wanting to reject her. What is stated in the 1991 Kingdom Ministry
School textbook, page 135, paragraph 6, applies: "A person who commits "adultery
after having been divorced by his or her mate on unscriptura I grounds would be
Scripturally free to remarry, since he or she had already been rejected by the
mate that obtained the divorce. "However, the converse is not n"ecessarilytrue.

If the one who initiated the unscriptural divorce later commits adultery, that one is
still obligated to confess to the mate, although they are legally divorced. The
innocent mate must be given the opportunity to determine whether to forgive or
not. However, in both cases, the one committing adultery would need to meet with
a judicial committee.

While the principles outlined above should prove helpful in handling inquiries from
publishers about the Scriptural freedom to remarry, the elders should always
exercise extreme caution when providing an answer. They should never inform a
publisher that there appears to be a basis for Scriptural freedom to divorce and
remarry, unless conclusive evidence has been established (1) that adultery was
committed, (2) that the innocent mate has rejected the guilty one, and (3) that a
legal, final divorce has been obtained. Because of the numerous factors involved in .
such matters, in many cases it will be best to write the Society. When doing so,
always provide as many details as possible, including the names of the individuals
involved. The Society will then provide the needed assistance.
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When a divorced brother or sister wishes to remarry, the elders should kindly
request to see th-edivorce papers to make sure that that one is legally free to do
so. They should also determine that it has been established that both parties
involved are Scripturally free to remarry. (Matt. 19:9) This will help servants of
Jehovah to preserve the cleanness of the congregation and avoid entering
adulterous marriages. Always review the Society's letter to all bodies of elders.

TO ALL BODIES OF ELDERSJuly 20, 1998 Page 3

dated May 15, 1988, regarding. guidelines on wedding procedures before agreeing
to solemnize any marriage.

Please be assured_of our prayers on your behalf as you endeavor to fulfill your
weighty responsibilities as shepherds of the flock. We send herewith a warm
expression of our Christian love and best wishes.

Your brothers,WTBS

P .S. to Body of Elders: At the next meeting of the entire body of elders, the
presiding overseer

- -

should have this letter read and should have -eachelder make the following
notations in the margins of his personal copy of the 1991 Kingdol11Ministry School
textbook:

On page 93, -nextto paragraphsl0-11: Seethe Society's lettersdated July
20,1998; March 14, 1997; August 1,1995; February 3,1993; March 23,1992; and- -

July 1,1989.

On page 135, next to paragraphs 1-6: See the Society's letter dated July 20,1998.
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CONFIDENTIAL TO ALL BODIES OF ELDERS
March 14, 1997

WATCHTOWER
BIBLE AND TRACT SOCIETY OF NEW YORK, INC. 25 COLUMBIA HEIGHTS BROOKLYN, NEW YORK 11201-2483 USA PHONE (718)
625-3800

March 14, 1997

CONFIDENTIALTO ALL BODIESOF ELDERS

Dear Brothers:

A matter of serious concern was addressed in the article "Let Us Abhor What Is Wicked," published
in ttle January I, 1997, issue of The Watchtower. Tbis concern involves the purity of Jehovah's
orga.l1ization in these last days. It is our responsibility to protect the flock of God from these
threatening influences.-Isa. 32: 1, 2.
-'';' :"''''''.f'j. ; ,

We wish to take necessary steps that will help protect the congregation, especially our children,
froni the unwholesome practices that are constantly worsening in the world. We are grateful that
tlie truth has limited the spread of child sexual abuse in Jehovah's organization.

WHO IS A 'KNOWN CHILD MOLESTER'?

What is child moJestation? Webster's Ninth New Collegiate Dictionary defines "pedophilia" as
"sexual perversion in which children are the preferred sexual obJect." (See "Questions From
Readers"in The Watchtower of February I, 1997, page 29.) Deutero'nomy 23: 17, 18 condemns
such practices as "detestable." (See the footnotes to verses 17 and 18 in the Reference Bible. Also,
it would be helpful to see the footnote on page 10 of the October 8, 1993, issue of Awake!) In
harmony with these references, we are herein discussing sexual perversion in which children are
the object of sexual abuse, including fondling by an adult. We are not discussing a situation
wherein a consenting minor, who is approaching adulthood, has sexual relations with an adult who
is a few years older than the minor. Rather, we are referring, for example, to situations in which it
is established by a congregation judicial committee that an adult brother or sister has been guilty
of sexually abusing a young child or has been sexually involved with a nonconsenting minor who is
approaching adulthood.

Who is a known child molester? The January 1, 1997, Watchtower article "Let Us Abhor What Is
Wicked" mentions on page 29 that a man "known to have been a child molester" would not qualify
for privileges in the congregation. An individual "known" to be a former child molester has
reference to the perception of that one in the community and in the Christian congregation. In the
eyes of the congregation, a man known to have been a child molester is not "free from accusation"
and "irreprehensible," nor does he have "a fine testimony from those on the outside." (I Tim. 3: I ­
7, 10; 5 :22: Titus I :7) In view of his past, people in the community would not respect him, and
the brothers might even stumble over his appointment.
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TO ALL BODIES OF ELDERSMarch 14, 1997 Page 2

PROTECTINGOUR CHILDREN

What can we do to protect our children and preserve the cleanness of Jehovah's organization? The
primary responsibility for protecting our children rests upon the parents. Fine suggestions for
parents can be found in the January 22, 1985, Awake! article "Child Molesting- You Can Protect
Your;Child." Other articles that parents do well to consider are those in the October 8, 1993,
Awake! entitled "How Can We Protect Our Children" and the December 1, 1996, Watchtower
entitled "Parents, Find Pleasure in Your Children," specifically pages 13 and 14, paragraphs 18 and
19.

What can the elders do to help protect our children? The elders should be alert to the activity of
any who are known to have molested children in the past. Individuals who have manifested a
weakness in this regard should be sensitive to their need not to be alone with children. They should
refrain from holding children or displaying other forms of affection for them. It would be

. appropriate for elders to give kindly cautions to any who are doing things that may be a temptation
.or a cause for concern to others in the congregation.-I Cor. 10: 12,32.

What should elders do when a former child molester moves to another congregation? As outlined in
the February 1991 Our Kingdom Ministry "Question Box" and the August 1, 1995, letter to all
Bodies of Elders, our policy is always to send a letter of introduction when a publisher moves to
another congregation. It is imperative that this bedone when one who is known to have been a
child molester moves. The secretary should write on behalf of the elders to the new congregation's
body of elders and outline this publisher's background and what the elders in the old congregation
have been doing to assist him. Any needed cautions should be provided to the new congregation's
body of elders. This letter should not be read to or discussed with the congregation. This
information should be kept in the congregation's confidential files where it can be reviewed by any
~Ider. The elders should send a copy of this letter to the Watchtower Bible and Tract Society in one
().t~thl,E!,,;;~SpecialBlue" envelopes.

~ ...•.•• __ .~ o: •..• ~ '-,. -c.

PRIVILEGESOF SERVICEIN THE CONGREGATION

In the January 1, 1997, issue of The Watchtower, the article "Let Us Abhor What Is Wicked" stated
on page 29: "For the protection of our children, a man known to have been a child molester does
nottlualify for a responsible position in the congregation. Moreover, he cannot be a pioneer or
serv,12in any other special full-time service. " We have had a number of inquiries asking how this
applies in the congregation, and this is being given consideration.

It"miay be possible that some who were guilty of child molestation were or are now serving as
E;!lders,ministerial servants, or regular or special pioneers. Others may have been guilty of child
molestation before they were baptized. The bodies of elders should not query individuals. However,
the body of elders should discuss this matter and give the Society a report on anyone who is
currently serving or who formerly served in a Society-appqinted position in your congregation who
is known to have been guilty of child molestation in the past.

TO ALL BODIES OF ELDERSMarch 14, 1997 Page3

In your report please answer the following questions: How long ago did he commit the sin? What
was his age at the time? What was the age of his victim(s)? Was it a one-time occurrence or a
practice? If it was a practice, to what extent? How is he viewed in the community and by the
authorities? Has he lived down any notoriety in the community? Are members of the congregation
aware of what took place? How do they and/or his victim(s) view him? Has he ever been
disfellowshipped, reproved, counseled, or otherwise dealt with? If he has moved to another
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congregation, please identify the congregation to which he has moved. Was that congregation
advised of his past conduct of child molestation, and, if so, when? [If you have not advised them,
this should be done now, and you should send a copy of your letter to the Society in a "Special
Blue" envelope.] This information should be sent to the Society along with any other observations
that the body of elders has. Please send this to the Society in the "Special Blue" envelope so that
the factors involved may be given due consideration; this information is not to be made available
to those not involved.

Jehovah has been blessing the efforts of his people to get the vital Kingdom-preaching and
disciple-making work done. Isaiah 52: 11 states: "Keep yourselves clean, you who are carrying the
utensils of Jehovah." We must be ever vigilant to demonstrate to Jehovah that we want to keep the
organization he uses in these last days fit for this all-essential trust. May Jehovah bless your efforts
to that end.

Your brothers, WTBS

P.S. to Body of Elders: A meeting of the body of elders should be arranged to read and discuss this
letter together. This letter is confidential and should not be copied but should be kept in
the congregation's confidential file. Elders should not discuss this information with others. It is
provided so that you can appropriately apply the spirit of the Scriptural information in the January
1, 1997, Watchtower article "Let Us Abhor What Is Wicked."
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A Letter From The Watchtower Bible and Tract
Society about the deletion of an elder
WATCHTOWERBIBLE AND TRACTSOCIETYOF NEWYORK, INC.

25 COLUMBIA HEIGHTS. BROOKLYN.NEWYORK11201-2483. U.5A PHONE(718) 560-5000

BODYOF ELDERS

Dear Brothers:

We have given consideration to your letter dated xxxxxx xx,xxxx, regarding Brother xxxx. Enclosed
you will find an S-52 form showing the deletion of Brother xxxxxx as an elder.

For good reason, the January 1,1997, issue of The Watchtower, page 29, states: "A dedicated adult
Christian who falls into the sin of child sexual abuse reveals an unnatural fleshly weakness.
Experience has shown that such 'an adult may well molest other children. True, not every child
molester repeats the sin, but many do. And the congregation cannot read hearts to tell who is and
who is not liable to molest children again. (Jeremiah 17:9) Hence, Paul's counsel to Timothy
applies with special force in the case of baptized adults who have molested children. 'Never lay
your hands hastily upon any man; neither be a sharer in the sins of others. '. (I Timothy 5: 22) For
the protection of our children, a man known to have been a child molester does not qualify for a
responsibl(;! position in the congregation." Therefore, in the best interest the congregation and its
members, neither the local congregation nor the Society should be viewed as delegating authority
or position to one who is a known child molester. .

•• ,:1.

Now that we have given careful and prayerful consideration to all the facte>rsin the case of Brother
XXXXX XXXXX, we believe that what is stated in the foregoing applies to him. Hence, you should not
extend to him any specific responsibility that could be construed as an assigned duty, even though
some assignments might be considered minor. He should not be used to handle accounts,
literature, magazines, subscriptions, or territories ..Nor would he be used as an attendant,
microphone handler, to operate sound equipment, to represent the congregation in prayer, or to
present "Announcements" on the Service Meeting. He would not be used as the reader at the
Congregation Book Study or Watchtower Study, nor to conduct a meeting for field service. It would
be advisable not to have a book study in his home. And, he would not qualify to auxiliary or regular
pioneer. Whereas he could volunteer to assist with general care of the Kingdom Hall where he
attends meetings, he could not be approved to work on other Kingdom Halls or Assembly Halls. He
may give student talks on the Theocratic Ministry School and share in non-teaching parts on the
Service Meeting, provided that his doing so will not be offensive to those in the congregation who
know of his past wrongdoing.

Please be reminded of the following direction that appears in the Society's March 14, 1997,
confidential letter to all bodies of elders regarding known child molesters: "Individuals who have
manifested a weakness in this regard should be sensitive to thei'r need not to be alone with
children. They should refrain from holding children or displaying other forms of affection for them.
It would be appropriate for elders to give kindly cautions to any who are doing things that may be
a temptation or a cause for concern to others in the congregation." (1 Corinthians 10: 12,32) This
would include not allowing children (other than his own) to spend the night in his home, not
working in field service with a child, not cultivating friendships with children, and the like .

. After a number of additional years have gone by, you may wonder whether certain privileges can
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be extended to this brother. If he has continued to build a commendable record, if there are no
complaints either by his victim(s) or by relatives, and if the body of elders concludes that no one
would find fault with his being given extra privileges of a minor nature in the congregation, you
may write the Society and make known·your observations and recommendations, indicating how
you feel he can be used in the congregation. Explain clearly what the current feeling is toward him
on the part of the one(s) he wronged and by relatives, and how the congregation views him now.
Direction from the Society should be obtained before certain privileges are extended to him.

Along with this letter we send you our warm Christian love. Your brothers,

Watchtower Bible and Tract Society

Of New York,Inc.
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EDWARD L. BURKE.

having been dulv swom by the no~ public, ..was examined' and testified as follows: .

EXAMINATION
BY MR.ABEAASTERI:

Q Sir.••would you state your full name for
the record. prease.
. A ~y full name is Edward L. Burke.Q Would you spell your last name for the ­A B-u-r-k-e..

Q Mr. Burke, we discussed briefly off the .recorcf, but just SO we're clear, you're here to ,.give

your d~on todaJ' in the matter ()f a laWSDltth~·s .been filCclby Mr. Cliurchfield, who's here, and his
t:aJDjly,agamst the Watch Tower Bible and Tract

Society, and the local congreEation of Jehovah'sWitnesses in Yerington. IS ttiatyourunderstanding?
A I understand that.

MR. TERZICH: And Mr. Fitzwater.
BY MR. ABERASTERI:

EXHIBITS:
1 - Recommendation tor Dan FItzwater
2 - List of elders 41
3 - Annual Statement to Trustees
4 - Two-page document

1 Q Pm sony. Also named as a defendant are
2 Mr. and Mrs. Fitzwater, who are not represented at this
3 deposition. Is that your understanding? .
4 A Right.
5 Q Have you ever given a deposition before?
6 A No.
7 Q Just a couple of things on the record to
8 make sure that we're of the same mind. First of all,

9 the record itself. The court re~rter is taking down
10 evervthing that we say here in the room, so because of
11 that there are a cO,!!,le of things that are important.
12 . First of ~ to use re~ words m
13 responding to questl.ons. It's aifficult to type out14 shakes of the head and uh-huhs and huh-uns, so if you

15 fall into that, as ~ple do often, and say somethin...&
16 like uh-huh, I mtght say, "Does that mean yes?" I'm17 not be~ thick, I'm just trying to make sure the
18 record IS correct.
19 A Yes or no.
20 Q Second is in order to read the record

21 later on, it's important that you let me get to the end22 of my question before you start your answer. In
23 regular conversation we always have an idea where we're

24 gomg, and we kind of talk over eacholher. That25 iloesn't type out very well either, so it just makes it
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clearer. And I will try to let yau finish your answersbefare I start my questions. Okay?
A All ngIit.,
Q The last thing is this is nat designed to.

be an unpleasant process, it's ~igned to get the .infarmatlon that yau have. So if there comes a pomt
in time you need a break, for whatever reason, Just let
us kno~, an~ we'll gladly accommodate yau if It's the
appropnate tIme.

Where do. you live?
A EIke, Nevada, Cittridge Canyon.
Q How de yau spell Cittridge?
A C-a-t-t -- C-i-t-t-r-i-d-g-e.

QA And haw lang have yau lived in Elka'?Five years. ,

QA Haw aId are yau?74.

QA With whom do. you live?By myself.
Q Are yau working ar retired?
A Retired.

o What did yau do.for j>a~ before youretired. what work did you do last.
A I was a supenntendent for Tibbles

Construction in Yenngton.

Q How l()Jlg.:-MR. TERZICH: EXcuse me, what
construction?

THE WITNESS: Tibbles. ,
BY MR. ABERASTER.I:

Q Haw long were you with Tibbles
Construction? ' '

A Ei~teen years.
Q Alid have you been retired for the same

five years that j'ou have been living up in BIka?A Yeali.
Q Before maving to. Elko, where did you live?
A Y~n.
Q Did you live in Yeringtonfor 18 years?

A Riclit.
Q W"ereyou a member of the Yeringtoncongregation of Jehovah's Witnesses while you lived in

Yenngton? ,A Yes, I was. '
Q' How long have you been a Jehovah's

Witness?
A About 32, 33 years, something like-that.

Q Where were you onginally baptized?
A At Springfiefd, Oregon.Q I've been given to understand that there's

10

Q During the time that you were an elder,did you know Mr. Church:field, who. is here at the table
witli us?

A Yes.

Q And abviausly you lived in Yering!on for afew years after yau finiShed your service, is that
correct?

A RiJilit.Q Din you also know Daniel Fitzwater?
A Yes.
Q How did you come to know Daniel Fitzwater?

A Through the con~egatian.o Had )fou known Mr. Fitzwater befare be
moved into Yenngtan?

A Not before he originallr, -- well, I don'tknaw. He moved in and out, so don't knaw.

o You didn't know him when you were living
up in Oreg~n, for example?A No.

Q You only knew him in Yerington?
A In Yerington.
Q And you said that Mr. Fitzwater moved in

and out of town a couple of times, is that correct?
A Couple three times, if I remember.
Q Did you meet him thro~gh the congregation

1

1 as oPPOSedto thraugh work ar -2 •AYes, the congregatian. '
3 Q Did there come a p<?intin time when
4 Mr. FItzwater was recommended to. be an elder?
5 A Yes.
6 Q How did that wark?
7 A ,Well, I had received a letter from where
8 he was down in Georgia recommending him to be an elder,
9 recommending him as an elder here, so I went an that

10 3SSUlJ:!Ption.11 ,~ And when yau received that letter, is that
- 12 something that he brought with him when he moved back
,13 into town from Geor~ia?14 A That I dan t recall whether he mailed it

15 to me ar whether he brought it back. '

16 Q That was a bad question.17 But he had been living in tawn and maved

18 away to G~rgia -19 A ~
20 Q - 18 that correct'!
21 , And then later maved back into town, into

22 Yerin~n?23 A ' Ri~t.
24 Q And during the,time that he was coming
25 back into town from Georgia, you were the elder or an

1 actually'two congreg~tions in the Yeringtan areal is2 that correct, an English congregauan ana a Spanish

3 language co~gregauon?4 A Right.

5 Q I presume fro.m the way y<?u're talkin/!, you6 were a member af English congregatton, correct?

7 A RiJilit.8 Q Wliile yau lived in Yerington did you ever
9 serve as an elder ill that English congregatian?

10 A Yes I did.
11 Q And approximately when did you become an
12 elder?
13 A 1983, I believe, or '2. I don't know
14 which far sure.

15 Q '82, '8~1 somewhere in there?16 A One of mem, yes.
17 Q About haw lang did you serve?
18 A ' About ten years.

19 Q And again, are you a little bit unsure '20 about the actnal date when you stepped down from being
21 an elder? •
22 A I don't know far sure what the date was.
23 Q But if we said the early '90s, we wauld be
24 pretty close to being right? '
25 A Pretty close.

SCRUNCHTM
Bonanza Reporting - Reno (702) 786-7655

1 elder in the congregatian?2 A Yes, I was the presic;4ng officer. .

3 Q ' As a ..general propo51uon, I've learned m4 this case that wilen a memlier or ane of Jehovah's

5 Witnesses moves, a letter of introduction goes with6 them to.their new congregation, is that right
7 gene~? '
8 A I think it has - yau have to write the
9 secre~ normally. .

10 Q The letter goes to -- the new congregatIon11 gets a letter from the old congregation?
12 A Right.

13 Q Alid if they've been an elder ar a14 ministerial servant, there will be a recommendation in
15 that ~tter generally about'whether or not they shauld16 be-
17 A Reinstated.
18 Q - reinstated?
19 A Rigk
20 Q Arid that's what we're talking about with
21 Mr. FItzwater here?'
22 A Right.
23 Q You obviously had known this gentleman
24 before just because be bad been in your congregation?
25 A Right.

Pages 7 - 12
2
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31

1 HaJl?Q Did she attend meetings at the Kingdom
3 A Yes.
4 Q How would you describe Dan FitzWater's

5 relationship with Dawn,. his stepdaughter, at the time6 you knew him?
7 A Nothing out of the ordinary that I can
8 remember.
9 Q You don't recall whether or not he

10 attended to her ~ialJy, put his arms around her a
11 lot, had her sit on his 13.p,or anything like that?
12 A At the meetings once m a while she would
13 sit on his~.
14 Q Just once in a while?
15 A I never paid that much attention, you
16 know.
17 Q I believe you stated that you were asked

18 if you and Dan Fitzwater were goOd friends, and I19 believe you stated Dan would not be a friend, -not the

20 type of man I would want as a friend.· Do you remember21 that? .
22 A That's right.
23 Q Wb,Ydo you say that?

24 A He s iust not my m>e, just not the type25 of man I would Dave fora mend. Spiritual brother,

1
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o Did you know this was the third time that
he bad moved back to Yeringt~n?A I recall something like that, third or
fourth time.

Q Do you recall any discussions or talk
among the members of the congregation about PS'ssible

allegations against Dan Fitzwater regarding the factthafbe improperly touched Dawn pnor to October of
19921

.A No, I wasn't aware of that fact either.

Q Do ~ou recall that Dawn stopped coming to
the Kingdom Hall in the early '80s before they moved toFlorida'!

A No, I wasn't aware of that either.
Q You and Dan were elders together for about

six months?

A Something like that, yeah.Q During iliat time did be ever confide in

you as to anY'potential problems that he had with hisstepdaughter Dawn?
A No, he never did.

(Exhibit 1 marked.)BY MR. TERZICH:
. Q Let me show you what's been marked as

Exhibrt 1 and ask you to identify that.
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yes.
Q But why do you say that?
A Well, I guess I just never clicked with

him. .'

Q Didyou feel he was too cOntrolling?A Wen, he tried to be from time to tIme.
Q With you?

. A Well, I don't know whether he ever tried
it with me or not.

Q Did you particularly like him outside of

the congregation?A Well, we associated once in a while. Not

outside the conNegation we sureIV didn't. .Q ..In 1979 00 you recall t&at Dawn was gomg

over questions for baptism around the time after theY
moved to YeringtOn m '797 . .A . No, rm not aware of that at all. .

Q Were '-00 aware - did you become aware

that Dawn, Dan s ~auJiliter, was placed in foster
care in apQro~ 1983?A . 1wasn't aware of that either. ... ..

Q You weren't?
. A No.

Q You were there in 1983?
A Right.

1 A That he was recommended in - let's see.
2 Okay.
3 Q Do you recognize that document?
4 A Yes.
5 Q This is the document where Dan Fitzwater
6 was recommended to become an elder in 1990, is that
7 correct? .

8 A RiJilit about that date, yeah ..9 Q Is that the date that's at the top there?

10 A Okay.11 Q At the very top there it says, -The
12 Governing Body bas ap~ed the recommendations on the
13 reverse Slde as indicated by the Watcbtower Society
14 stamp below. - Is there a reverse side to this
15 doculnent?
16 A I don't recall whether· there was or not.
17 Q I believe we discussed this before with
18 another witness, and I have never been provided with a
19 reverse side.
20 . MR. ABERASTERI: I don't know.· This is
21 all tbat'sin the file. I think there is two
22 posSloilities; one, that this is both sides copied on

23 one page, which I think is the most likely poSSloility,24 that tbiS is the obverse side, but we don't nave any
25 other documents, at least at this point, and we

I Q And 1.0u were an elder?
2 A That s just when I became an elder, yeah.

3 0 Did you ever become aware in 1983 or4 thereaoouts that Dawn had made allegations against Dan
5 as to him improper!.-\' touching her?6 A No wasn t aware of that.
7 Q Did you become aware that Dawn no longer
8 lived with Dan and his wife at any time?
9 A No.

10 Q So accordin~ to your memory, Dawn lived11 wi~ Dan and his wife Lynne up until the time you left

12 Yenngton? .
13 A Well.••let's see. They had moved away and14 came back. I aon't recall of anything like that.

15 0 Well; our records show that the Fitzwaters16 moved to Florida in 1983. Were you aware of that?
17 A I was aware of that.
18 Q And was Dawn with them at that time?
19 A That I don't recall.
20 Q That ap~ent1y from there Dan moved to

21 Hazlehurst, Georgia? •22 A· I was aware of that.
23 Q Back in 1990 he moved back to Yerington.
24 Do you recall that?
25 A Yes.

SCRUNCHTM
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1 continue to look. Obviously the recommendation is on

2 this document riJilit here.3 BY MR. TERZfCH:

4 0 I believe you testified when
5 Mr ..A:Oerasteri was qt!~,?ning you that you were the6 presIdmg overseer at thIS tune'!
7 A. That's right.
8 Q I notice at the top it says presiding
9 overseer is Frank Cardoza, and you were tlie secretary.

10 Is that error?
11 A No, that is correct. It's Frank in there
12 about that time, yeah. .

13 Q So you were not the presiding overseer?14 A No, not while we built the IGngdom Hall.
15 Q Now, the typewritten part there where it
16 says comments of circuit overseer, that would have been

17 typed in by? . .18 A Rainer.

19 . Q ~y Rainer?20 A Db-huh.
21 Q. By your name it says name and date of

22 aPP9intment of elders in the congregation, Edward L.23 Burke, 2-11-.87. That's an incorrect date, is it not?
24 A I believe that is incorrect.
25 Q Because you were an elder in '82 or '83?
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1 A Right.
2 Q Do you know who typed this document?
3 A No.
4 Q Down at the bottom it says Gilbert
5 Hernandez. Jr., and Gilbert Hernandez, Sr. Why would
6 they be mentioned on this form?
7 MR. ABERASTERI: There at the bottom where
8 it says ministerial servants in the congregation, and

9 they are identified as the three &.entlemen.10 THE WITNESS: Yeah.
11 MR. TERZICH: Juan Berumen is crossed out
12 on my--
13 THE WITNESS: Juan Berumen.
14 BY MR. TERZICH:
15 Q Would Gilbert Hernandez, Jr. and Senior

16 have joined in that representation?17 A I don't believe so. I don't remember.
18 Q ,Do you know why their names would be
19 appear on this form? .
20 A No, I don't.
21 MR. ABERASTERI: Other than the fact that
22 they are identified as ministerial servants on the
23 form?
24 THE WITNESS: That would be the only
25 thing,

1 MR. ABERASTERI: Were they ministerial
2 servants at the time?
3 MR. TERZICH: Wait just a minute. It's my
4 deposition, if you want to cross-examine him
5 afterward-
6 MR. ABERASTERI: You're confusing him, it
7 says why they're there, they're listed as -Names and

8 date of am>QlIltmentof mimsterial servants. -9 ~. TERZICH: You can ~int that out when
10 you're questioning him. When I question I don't want

11 you interrupting With other questions like you did
12 befo~please. .13 BY MK. TERZICH. .

14 . Q Did you do an independent investigation of .15 Dan Fitzwater before you recommended him to be an
16 elder?· .
17 . A Just myself and Frank from when we talked
18 thin~ over. I mean, all the information we had.
19 Q What was the information that you had?
20 A Good recommendation. I mean, we had

21 nothing a~~ him.22 Q You had a letter from Hazlehurst, Georgia
23 which said he was in good standing? .
24 A Rig!lt.
25 Q And that letter recommended him to be an

1 elder, do you recall? .
2 A As far as I know, it did.

3 . Q Other than that, receiving that letter
4 from Hazlehurst, Georgia, did you do an independent5 investigation before you recommended him to De an
6 elder? .
7 A Well, by his works and his actions and so
8 forth. We didn't set up a committee to check him out

9 or anrting like that. .10 Did you interview Dan or guestion him11 about . {last before you recommended him?
12 A Just what he bad done when he had been
13 gone down there in Hazleton, (sic) ..
14 Q Did you or any of your committee talk to

15 Dan Fitzwater before you recommended him as an elder?16 AYes. And the circuit overseer too.
17 Q And you had conversations with him about
18 his past?
19 A Just from what his works were in the
20 congregation. What he was, he was recommended a
21 circuit overseer down there m Hazleton. (sic). where
22 he is at iJ:!Geor~ and I believ~ he was a presiding
23 overseer m one of the congregations.

24 Q Did you contact the HazlehUrst. Georgia25 . congregation elders or the overseer regarding Dan's
SCRUNCHTM
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1 service there?
2 A No.
3 Q Were you aware that he bad a problem in
4 the Hazlehurst congregation, but they clauned it was
5 cleared up?
6 A No I'm not aware of that.
7 Q Did 'you know that Lynge and Daniel --

8 excuse me. DId you know Danielle Fitzwater?9 A Db-hub.
10 Q Yes?
11 A Yes.
12 Q Did you know that Lynne - whether or not

13 J..ynne or Daniel had emotional problems while in14 Hazlehurst?
15 A No I'm not aware of that.
16 Q Did you ever hear the name Metzger?
17 A No.'

18 Q So if I understand you correctly> you19 didn't even make a telephone call to the Hailehurst
20 elders or the overseer with rej!;ard to Dan Fitzwater21 before you recOmmended him"'?
22 A No.
23 Q Were you involved in recommending Lee
24 Le Gros as an elaer?
25 A No.

1 QA. You were not?2 ··No.

3 QA You had already stepped down?4 Db-huh.

5 AQ That's yes?6 Yes.

7 QA Do you know Lee Le Gros?8 Yes. .
9 Q When did you first meet him?

lOA I think he was on an official trip down in
11 Yerington, ~d he come to the congregatlon, if I.

. 12 remember right.13 QT1lat was before he moved to Yerington?
14 A Right.

15. Q' DO you know whether he and. Dan knew each16 other Defore Lee Le Gras moved to Yenng!On? .
17 A The best of my knowledge he didn't.
18 Q But you just happened to meet him fishing?

19 A.' t. . .20. . ib.it 2 marked.)21 BY MR. CH:
22 Q This is a test.
23 A This is a test?

24 Q I'm going to show you Exhibit 2, and ask25 you to the best way you can if you can write the years

4

1 that j'ou know that any of these people were elders in
2 the Yerington congregation. Do you have a pen?3 A ~o. .

4 Q You can use that one. Let me help you5 out. How about Luther Kanning, did you know what years

6 he was an elder in the Yerington congregation?7 A Well, I know he was an elder there in '77
8 when I moved there, but that's all.
9 Q Can you write down 1997 then.10 A '77.

11 Q . Excuse me, 1977, SOIJY. And you don't12 know bow long he was an elder?
13 A No.

14 Q How about Allen Zaring?15 A He never was an elder that I know of. Not

16 while I was there. I guess be was before I ~ot there.l7 Q How about Charles, Charlie or Charles
18 Kattnig? ... .
19 A Yeah, he was an elder.
20 Q Do you remember what years?
21 A No, I sure don't: .
22 Q How about Jim Johnston?
23 A Yes, I know be was in '77. . .

24 Q Do y.ou remember bow long he was an elder?25 A Oh, boy. No, I can't recal[.

Pages 37 - 42
7

n"Xl OOOOOOA(\
131



Churchfield v. Fitzwater Edward Burke 3/18/9;

70

1 made by the circuit overseer relative to his service2 mindedOess and things like that, is that correct?
3 A Rig!Jt.
4 Q Arid he was unanimously recommended by the

5 elders, which wasyou and Mr. Cardoza?
6 A Right, Cardoza and myself.7· Q Wfiere is Charlie Kattnig now, as far as
8 you now?
9 A In a rest home, as far as I know, down in

10 Vegas.
11 Q How old is be?
12 A SO-some years old, if he's still alive.

13 Last I h~ he was. I don't know. .14 MK. ABERASTERI: Thank you, SIr. That's
15 all I have.

16 MR. TERZICH: Just a couple more.17 FURTHER EXAMINATION
18 BY MR. TERZICH:
19 Q You said that standard questions asked of

20 pro~tive elders, include Dan Fitzwater, is there
21 anytb~g in your past that you should reveal to us that
22 maY affect our recommendation or some words to that
23 effect -- how was the question phrased?24 A Is there any reason tliey would be
25 disqualified as a servant, if there was anything.

71

1 That's asking whether there's any reason he cannot2 serve as an elder servant. Just how it was worded, I
3 . don't recall for sure. .
4 Q His answer was there was nothing?

5 A Yeah, nothing in his past. .6 Q And you have since reamed that that was .
7 not true?

. S A Yes.
9 Q Going back to Exhibit I, it says - where

10 it says, "He served here some years ago," then the11 .third sentence says "The brotliers are familiar with
12 him and have seen biS family grow ~iritually strong."
13 Did you feel that he and his falnily bid grown

14 sp~ strong?15 A· Wen .-1can't recall because he was in

16 and out u~ until that time. What he was doing right at
17 that time, Be Seemed to be making good prygress.18 Q Was Dawn with him at tIiat time?
19 A Dawn?
20 Q. Dawn.
21 A No.
22 Q In 19907

23 A No, she was living in Reno here.24 Q How about Danielle?
25 A Danielle was living with him, yeah.

72

1 Q So when you're saying the family J!TOWS

2 s~any strong, wllo were you referring 1073 A Those right there, Danielle anahis wife
4 and himself.
5 MR. TERZICH: That's all I have.
6 MR. ABERASTERI: Nothing further.
7 (Deposition was concluded at 10:55 A.M.)
8 . ~ .
9 I, EDWARD L BURKE, hereby declare under

oena1tv of perjury that I have read the foregoing pages
10 1 throu~ 72, that any changes made herein were madell!ld inillaled oy me; that I have hereunto affixed my
11 Signature.
12 Dated:
13 ---------------
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1 I'm sorry if these are a little d~~ted.2 FURTIIER EXAMINA nON
3 BY MR. ABERASTERI:

4 Q One of the last questions you were asked
5 was where you beard about the problems with6 Mr. Churchfield - or excuse me with Mr. Fitzwater, and

7 you told us about·reading the stuff in the pa~r that8 your friend brings up wIlen be comes up on the trock?
9 A Yeah.

10 0 You also had an occasion whereII Mr. Churchfield gave you a call?
12 A Rig!Jt. . .

13 Q And in that call be told you about the14 allega1J.onsagainst Fitzwater, did.lie not?
15 A Bnefly. We dido thave too long a
16 conversation.
17 Q Just to make that clear.
18 A Uh-huh.

19 Q Going back to the time that Mr. Fitzwater20 was recommended to be an elder, and you've seen the
21 document that was presented to you at that time, or in
22 the time that you continued to serve as an elder, did

23 y<?uhave any information or any concerns about24 Mr. Fitzwater with regard to seXual impropriety toward
25 children?

1 A No.
2 Q At the time that Mr. Fitzwater became an

3 eld~ .••was he asked the standard questions about
4 whemer or not there was anytJ!ing in his life or
5 back~round which would precluae his service as an6 elder. ..
7 A Rig!lt. He was .asked that qu~on, yes.
g Q And that's relatlve to the quesllon -
9 A Yes.

11°1 ~ - that elders, proposed elders, areasked.
12 A RigbL .

13 0 DOes that question include any allegations14 or ~blems that they might have had in their past?
15 A Ri~ ...
16 Q At the time that Mr. Fitzwater was .
17 recommended to be an elder you had received contacts

18 from the Georgia congregation, is that correcrl19 A Yes we did.
20 Q Ami the recommendation that he be allowed
21 to serve as an elder --
22 A Right.·
23 Q - IS that correct? ..
24 . The document that we have seen, Exhibit I,
25 which is that recommendation sheet, includes some

1 typing that was dorie, the comments of the circuit
2 overseer. If you could look back at Exhibit 1 there.
3 AYes at the top there.
4 Q And the :first sentence of that document is
5 "Brodier Daniel Fitzwater comes to us with fine
6 recommendation from Hazlehurst, Georgia as an elder. "

7 A Ri~t. .
8 Q . Wlien he said served here some years ago,9 he was, m fact, a member of the congrega1J.onand .

I° served in the ?>ngregatioq. I?rior to 1iiis11 recommenda1J.on, IS that ngnt?
12 A As an elder?
13 Q No, in thecon~egation?
14 A Yes, he was in the congregation.
15 . Q Every.congregation member, every Jehovah's
16 Witness serves, IS that correct?
17 A Right.

18 Q That's one of the key tenants of your19 participation as a Jehovah's Witness?
20 A Yes. . .

2] . 0 You, in fact, knew Mr. Fitzwater before he22 moved back to town when he had lived there back in the

23 '70s whenyou were there? . .24 . A When I first met him back then.
25 Q And then the other comments are comments

SCRUNCHTM
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CAROL HOMMEL, CCR #340

I, CAROL HUMMEL, a no!MY public inand for the County of Washoe, State of Nevada, do
hereby certify:

That I was personally present for the

QUrpose of acting as notary public and Certified Court
Reporter in the matter entitled herein; that thewitness was by me duly sworn; -

That said transcript which appears .hereinbefore was taken in verbatim stenotype notes by
me and thereafter transenbed into ty~wntmg as

herein ap'Qears to the best of my kriowledge, skill andability ana is a true record thereof.
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NOTARY POBUC

1 STATE OF NEVADA)

2 COUNTY O~ ~ASHOE )
3
4
5
6 I ,a
7 notary pu'b-lic-m-an-a-t-o-r-th-e-CO-u-nty-·-o-f-----~
8 --', State of

9 .~do hereby certify:10 Ihat on the~ aay of
11 -', 19 • before me
12 personaw appeared the Witness whose deposition
13 appears nerem; .
14. That the deposition was read to or by the
15 Witness; . .. .
16 . That any changes in form or substance .
17 desired l>Ythe Witness were entered upon the deposition
18 by the WItness;
19. That the witness thereupon signed the
20 deposition under penalty of peIjury .
21 DATED:At~---------_
22 this day of 19
23 ---- --------,. --'
24
25
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3
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6
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"Pay Attention to Yourselves and.to All the Flock" Unit 1 (b)

Your ownfamily has special needs.

Christian husbands have as their primary God·given re­
sponsibility the care and salvation of their families. (w59
9/15 pp. 548-54)

Occasionally, those in the congregation demand time and
attention that an elder should rightfully give to his family.
Shepherding begins at home. (w83 9/1 pp. 234; w66 5/1 pp. 271-2)

Aiding the brothers in these ways takes time and effort.

Elders are understandably limited in what they can do.

Love for the whole association of brothers will prompt us
to do what we can to help those in need. (2 Cor. 8:1-12)

..Help Your Brothers to~MakeProgress

Consider areas in which you should endeavor to make
progress. (1 Tim. 4:12-15) .

Set goals for yoUrself continually.

Help brothers who have the potential to become ministe­
rial servants make progress in that direction •.

Brothers who are regular publishers and demonstrate a
desire to be used can be given certain assignments to
perform around the Kingdom Hall.

Before being appointed as an elder or a ministerial servant,
a brother must be "tested as to fitness first n (I Tim. 3:10)

Your being alert to give qualified brothers something to
do in the congregation will provide an opportUnity for
such testing and will give them added training.

Giving due consideration to their exemplary conduct,
activity in the ministry, and fine spiritual outlook, the
elders can determine what would be best for these broth­
ers.

Keep in mind that not all have the same abilities
or circumstances, so be discreet in assigning broth­
ers things to do. (l Cor. 12:4-7; w68 4/1 p. 209)
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npay Attention to Yourselves 31"-:1. to All the Flock" Unit 1 (b)

According to what is needed and appropriate, encour­
age reliability, industriousness, modesty, arid humility.
(Prov. 9:8b, 9 )

UNIT 1(b)

27

In order for you to get better acquainted with these
brothers, you may wish to visit with them occasionally
in their home or have them come to yours.

Accompany them in the evangelizing work.

Help them to progress in the field ministry by'
application of Kingdom Ministry suggestions, and
help them to find pleasure in sharing the good news
with others. .

Teach them to show interest in their brothers, tak­
ing others with them in field service as often as
possible. -

. They may need to set a better example in encourag­
ing their wife and children in thi$ activity.

Be generous in giving commendation to these brothers
when progress is made; it is a powerful force that often
motivates persons to continue progressing. (l Cor.
11:2) .

If a brother is lacking certain qualifications needed by a
ministerial servant, it would be a kindness to speak with
him about the matter and give practical suggestions that
might help him to develop the needed qualifications.

Train ministerial servants who arc reaching out for the
office of overseer.

A brother may need experience in shepherding.

Provide training by takinghim along on certain shep­
herding calls.

After a call you might ask him how he would have

handled certain things that came up ..

Page 11 of 13
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"Pay Attention to Yourselves~· 'to All the Flock" Unit 1 (b)

This may enable you to see how he reasons.

You may be able to help him improve his ability
to exhort.

After he has expressed himself, you might explain
to him why you handled the situation as you did.

A brother may need greater discernment in the practical
application of Bible principles.

28

''Pay Attention to Yourselves and to All the Flock"

Suggest that he regularly read the Bible and certain past
Watchtower articles and Society publications. .

The body of elders may extend greater teaching privileges
to capable ministerial servants who·make fine advance­
ment and meet the requirements.

>From time to time, encouragement and counsel should be
given to these brothers .

.Although our sisters will never· be ministerial· servants or
elders, they need help to make progress also.

Some may be encouraged to share in auxiliary or regular
pioneer service. . .

Adequate field service arrangements should be made for
the sisters when you are not able to be with them .

.Consider other ways in which you can encourage and help
your sisters, including single parents.

Urge sisters to become more effective in developing and
conducting Bible studies.

Periodically, elders should meet together to consider
what can be done to help others advance.

Since you have many responsibilities~ look for occasions
when you can combine one activity with another and thus
accomplish both at the same time.

An example of this would be arranging to work in the

Page 12 of 13
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"Pay Attention to Yourselves ~- -l to All the Flock" Unit 1 (b)

field service with a publisher who needs spiritual en­
couragement.

Give other examples.

Joyful Results

Congregation members feel secure as they benefit from
the concern, assistance, and protection of loving over­
seers working with them. (Compare Ezekiel 34:11-16. )

Servants of Jehovah are glad to cooperate and exert them­
selves vigorously in his work. (Rom. 12:11, 12)

Many arc motivated to imitate the faith of loving over­
seers as they see how the overseers' conduct turns out.
(Heb.13:7)

Jehovah is honored by those who devotedly imitate him.

UNIT 1(b)

29
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""", 781 P.2d 383

. (Cite as: 99 Or.App.104, 781 P.2d 383)

Court of Appeals of Oregon.

Christine E. ERICKSON, Appellant,
v.

Bryan W. CHRISTENSON; Luther Memorial
Church, Portland, Oregon; American

Lutheran Church, North Pacific District,
Respondents,

and
American Lutheran Church, Defendant.

A8710-06662; CA A49695.

Argued and Submitted April 14, 1989.
Decided Oct 25, 1989.

Church parishi.oner sued pastor, her church, and the
district .office of the church's denomination, seeking
recovery for intenti.onal infliction of ~motianal harm
allegedly- caused by pastar's mentally manipulating
her and seducing her thraugh counseling relatianship.
The Circuit Caurt, Multnomah County, Lee Johnson,
J., dismissed camplaint far failure ta state claims,·and
parishianer appealed. . The Caurt of Appeals,
Rassman, J., held that: (1) claim .of intentional
inflicti.on .ofemotioDal harm was not invalid as being
essentially restatement .of abalished claim .of
seductian; (2) claim was nat barred an First
Amendment graunds, as being essentially claim of
clerical malpractice which would require for praaf
impermissible government examinatian .ofvalidity .of
religious beliefs and interference with access to
clerical caunseling; (3) camplaint stated claim
against church far liability far tarts of pastor under
respondeat superior dactrine; (4) camplaint stated
cause of actian against church far negligent
supervisian afpastar; and (5) camplaint stated cause
.of actian against district .office .of denaminatian far
negligence in requiring parishianer ta seek remaval
.of pastar thraugh canfrantatianal process invalving
rest .ofchurch, causing her ematianal harm.

Reversed and remanded.

West Headnates

illDamages €=>50.10
115k50.10 Most Cited Cases

Claim by church parishianer. against her pastar far
intentianal inflictian .of ematianal harm thraugh
pastar's alleged abuse .ofcanfidentia1 relatianship by
mentally manipulating her ta have clase cantact and

Page 2

sexual relatians with him was nat invalid by reason
.of being equivalent to abalished tart .of seductian;
parishianer had alleged that pastar's actians made her
unable ta trust ather adults, ta trust autharity and deal
with religian and her faith in Gad, and if claims were
true resulting harm ta parishianer stemmed fram
pastar's miscanduct .of his pasitian .of trust and not
fram seductian.

illConstitutional Law €==>84.5(lO)
92k84.5(lO) Mast Cited Cases

illReligious Societies €==>30
332k30 Mast Cited Cases

Claim by parishioner that pastar had inflicted
intentianal emotianal harm upan her was nat invalid
under free exercise and establishment clauses cifFirst
Amendment· because it was essentially claim .of
clerical malpractice which wauld require far praaf
develapment .of community standards as ta proper
pastaral canduct which. in return wauld invalve
permissible gaveniinent inquiry inta validity .of
religious beliefs and interference with clerical
caunseling; parishianer had claimed breach .of

. canfidential relatianship rather than any elements .of
clerical malpractice. U.S.C.A. Canst.Amend. 1.

illReligious Societies €==>30
332k30 Most Cited Cases

Church wauld be liable ta parishianer, an theary .of .
respandeat superiar, if parishianer established claim
that pastar had abused canfidential relatianship
between himself and parishianer by mentally
manipulating her ta became dependent upan him and
caercing and manipulating her ta have clase cantacts
and sexual relatians with him.

Ml Religious Societies €=>30
332k30 Most Cited Cases

Parishianer accusing church .ofnegligent supervisian
.of pastar wha allegedly abused confidential
relationship with her and manipulated her into having
clase cantact and sexual relatians with him stated
cause .ofactian; parishianer alleged that church knew
.or should have knawn pastar was not adequately·
trained as caunselar and that he had used and
misused his pasitian in past ta take advantage of
parishianers and people he counseled.

ID Religious Societies €=>31(4)
332k31(4) Mast Cited Cases

Capr. © West 2003 Na Claim ta Orig. U.S. Govt. Warks
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781 P.2d 383
(Cite as: 99 Or.App. 104, 781 P.2d 383)

Dismissal of complaint in response to motion to
dismiss for failure to state ultimate facts sufficient to
state claims was not warranted in case where
parishioner of church accused district office of
church's denomination of negligent supervision of
pastor who mentally manipulated her into having
sexual contact with him; nothing in complaint
supported contentions on which dismissal .was
granted, that district office was merely administrative
department of denomination and lacked capacity to
be sued, and that claim was barred by two-year
statute oflimitations. ORS 12.110(1).

121 Religious Societies €;:=;:>31(4)
332k31(4) Most Cited Cases

Parishioner suing district office of her church's
denomination stated claim for negligent supervision
of church's pastor who allegedly manipulated her into
having sexual relations with him; parishioner alleged
that after she initiated church coniplaint against
pastor district office undertook role of her advocate
and then forced her to proceed through
confrontational process involving congregation in
order to have pastor removed from his position,
causing her extreme emotional distress.
**384 *104 David R. Nepom, Portland, argued the

cause and ·filed the briefs for appellant.

. I..Franklin Hunsaker, Portland, argued the caUseand
filed. the brief for respondent American Lutheran
ChUrch, North Pacific Dist. With him on the brief
were Chrys A. Martin, Lisa E. Lear and Bullivant,
Houser, Bailey, Pendergrass & Hoffman, Portland.

David J. Edstrom, Portland, argued the cause and
filed the brief for respondent Bryan W. Christenson.

Ralph C. Spooner, Salem, argued the cause and filed
the brief for respondent Luther Memorial Church.
With him on the brief was Spooner & Much, Salem.

Before RICHARDSON, P.J., JOSEPH, c.J., and
ROSSMAN,J.

*.106ROSSMAN, Judge.

Plaintiff brought this action against' her pastor
(Christenson), the church that employed him (Luther
Memorial) and the American Lutheran Church, North
Pacific District (ALC-NPD), [FNll alleging four
claims for injuries sustained .after Christenson
allegedly manipulated her and seduced her through a
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counseling relationship. The trial court granted
defendants' motions under ORCP 21 A to dismiss for
failure to state ultimate facts sufficient to state
claims, **385 and plaintiff appeals. We reverse and
remand.

FNl. Pursuant to the stipulation of plaintiff
and American Lutheran Church (ALC), the
trial court entered an order dismissing
claims against ALC without prejudice. The
court incorporated that order into its
judgment dismissing plaintiff's claims
against all defendants.

In reviewing a motion to dismiss for failure to state a
claim, we are limited to the facts stated. in the
complaint. Richards v. Dahl. 289 Or: 747, 752, 618
P.2d 418 (1980). We accept as true the allegations
and all reasonable inferences that may be drawn from
them. See Overbay v. Ledridge. 97 Or.App. 292,
294, 776 P.2d 29, on reconsideration 98 Or.App.
148, 778 P.2d 981 (1989). A pleading that contains
an allegation of material fact as to each element of
the claim for relief, even if vague, is sufficient to
survive a motion to dismiss. Mazurek v. Rajnus. 253
Or. 555, 557-58, 456 P.2d 83 (1969). We discuss
plaintiff's claims against each defendant in turn.

Plaintiffs claims against Christenson are for "breach
of fiduciary duty" (which we treat as a claim for
breach of a confidential relationship) and intentional
infliction of severe emotional distress.~ Her
allegations may be summarize~: (1) In 1970, when
plaintiff was age 13, Christenson established a
confidential relationship with her, acting as her
pastor, counselor, confessor, advisor, friend, teacher
and surrogate father. (2) Christenson abused that
relationship by "mentally manipulating" her to
become dependent upon him and by "coercing and
manipulating" her to have close contact and sexual
relations with him for his own purposes; he
continued to exercise dominion and control over
plaintiff until the fall or winter of 1986, and
attempted to manipulate the relationship until *107
May, 1987. (3) Defendants' failure to advise plaintiff
of the improper relationship prevented her from
obtaining professional help. (4) As a result of
Christenson's misuse of his position, plaintiff suffered
sexual abuse, extreme emotional distress, physical
illness, loss of sleep and memory, clinical depression
and loss in her "ability to trust other adults, to trust
authority, and * * * in her ability to deal with religion
and her faith in God."
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FN2. Although plaintiff has characterized
her claim as one for "outrageous conduct," it
is actually for intentional infliction of severe
emotional distress. Patton v. J.C. Penney

Co .. 301 Or. 117, 119 n. 1, 719 Pold 854
(986).

illChristenson argues that those allegations actually
state a claim for seduction, a cause of action that was
abolished in 1973. Or.Laws 1973, ch. 640. We
disagree. In Spiess v. Johnson, 89 Or.App. 289, 748
F.2d 1020, aff'd by equally divided court 307 Or. 242,
765 P.2d 811 (988), \ye considered the sufficiency
of a complaint alleging that a psychiatrist from whom
a couple had sought psychiatric cO\lDSelingfor the
wife had become sexually intimate with her during
the course of treatment. The defendant argued that .
the husband's claim for intentional infliction of severe
emotional distress was actually for the/abolished torts
of criminal conversation and alienatibn of affections.
We rejected· that argument, noting that the different
claims were distinguishable by the nature of the loss
that they alleged. 89 Or.App. at 294,748 P.2d 1020.

The tort of seduction provided recovery for damage
to character and reputation, as well as for mental
anguish and pecuniary losses. See Breon v. Hinkle.
14 Or. 494, 500, 13 P. 289 (1887). By contrast,
plaintiffs claim alleges that Christenson misused his·
position as pastor and counselor to abuse her
sexually, causing her not only emotional distress but
also "loss of ability to trust other adults, to trust
authority, and * * *' in her ability to deal with religion
and her faith in God." Accepting the allegations as
true, the harm to plaintiff stemmed from
Christenson's misuse orhis position of trust, not from
the seduction as such. Plaintiff has stated a claim

In her second claim against Christenson, plaintiff has
claimed losses due to intentionally inflicted severe
emotional distress, as opposed to losses related to
character or reputation. The mere fact that sexual
intimacy was the means of inflicting that distress
does not convert her claim into one for seduction. See

Spiess v. Johnson, supra, 89 Or.App. at 294, 748
P .2d 1020. Moreover, the character of Christenson's
relationship with plaintiff is relevant both to the
degree of culpability required *108 to impose
liability and to whether his conduct **386 was so
offensive as to be outrageous. Hall v. The May Dept.
Stores, 292 Or. 131. 137; 637 P.2d 126 (1981);
Torgeson v. Connor, 86 Or.App. 179, 181. 738 P.2d
994 (1987). Because plaintiff has alleged a
confidential relationship, proof of her other
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allegations would permit the jury to infer that
Christenson's actions exceeded the limits of social
toleration, that they were done with the knowledge
that they would cause her grave distress and that they
in fact caused her severe emotional distress. That is
sufficient to state a claim for intentional infliction of
emotional distress. See Torgeson v: Connor, supra.

ill Christenson argues that plaintiffs claims are
barred by the First Amendment. According to him,
her claim for "breach of a fiduciary duty" actually is a
claim for clerical malpractice, a cause of action that
requires developing a community standard of care.
Because imposing such a standard would involve
examining the validity of religious beliefs and could
interfere with access to clerical counseling, he argues,
it violates both the Free Exercise and Establishment
Clauses of the First Amendment. . Similarly, he
contends, .because plaintiffs seduction could not be
considered "outrageous;' were it not for the fact that
he is a pastor, plaintiffs claim of intentional infliction .
of emotional distress penalizes him for exercising his
religion. .

Christenson's arguments misconstrue the nature of
plaintiffs claims. First, regardless of how plaintiff
designated her claims, a claim for breach of a
confidential relationship is different from a claim for
clerical. malpractice. Plaintiff's complaint alleged the
existence and breach of a confidential relationship; it
did not allege the elements of malpractice.
Moreover, plaintiffs claim for outrageous conduct is
not premised on the mere fact that Christenson is a
pastor, but on the fact that, because he was plaintiff's
pastor and counselor, a special relationship of trust
and confidence developed. .

ill Plaintiffs claims against Luther Memorial are
that it is vicariously liable for the torts allegedly
committed by Christenson and that -it was negligent
in supervising him "Under the doctrine of
respondeat superior, an employer is liable for an
employee's torts when the employee acts within the
scope of employment." Chesterman v. Barman, 305
Or. 439,442, 753 P.2d 404 (988). An employe's
act is within the scope of the *109 employment if it
occurs substantially within the time and space limits
authorized by the employment, the employe is at least
partially motivated by a purpose to serve the
employer and the act is ofa kind which the employe
was hired to perform Chesterman v. Barmon, supra,
305 Or. at 442, 753 P.2d 404. Plaintiff has alleged

. that, in the exercise of his duties as a pastor,
Christenson established a confidential relationship
with her and caused her harm by abusing that
relationship. Confining our analysis to the four
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comers of the complaint, we conclude that it alleges
that she sustained harm from acts performed within
Christenson's scope of employment. [FN31

FN3. Luther Memorial argues that it cannot
be held liable under a theory of respondeat
superior, because Christenson's seduction of
plaintiff is neither the kind of act that he was
hired to perform nor motivated by a desire to
serve the employer. As previously noted,
however, the gravamen of plaintiffs
complaint is not simply that Christenson
seduced her but that he abused his position
as her pastor to do so. Because the alleged
wrongful act was improper performance of
pastoral counseling duties, whether it
occurred within the scope of employment is
a factual issue. . .

ill With respect to her claim for negligence in
supervision, Luther Memorial argues that plaintiff
bas failed to allege facts showing that its "conduct
unreasonably created a foreseeable risk to a protected
interest of the kind of harm that befell the plaintiff,"
as required by Fazzolari v. Portland School Dist. No.
lJ, 303 Or. L 17,734 P.2d 1326 (987). However,
in her amended complaint, plaintiff bas alleged that
Luther Memorial knew or should have known that
Christenson was not adequately trained as a
counselor and that it knew or should have known that
he had misused his position in the past to take
advantage of parishioners and couriseled persons~
These allegations, if proven, would make it **387
reasonable for a trier of fact to infer that the risk of
harm to plaintiff was reasonably foreseeable to
Luther Memorial.. Similarly, her allegations, if
proven, that Luther Memorial employed and directed
Christenson to counsel parishioners, failed to
investigate claims of his sexual misconduct, failed to
remove him or to warn parishioners of his misuse of
his position and failed to supervise him adequately
following his nervous breakdown or to direct him to
seek expert advice to deal with his abusive behavior
would make it reasonable for the jury to infer that it
created the risk of harm to plaintiff. The complaint
states a claim for negligent supervision. It follows
that plaintiffs *110 claims against Luther Memorial
should not have been dis·missed.~

FN4. Relying on Norwest v.Presbyterian
intercommunity Hasp., 293 Or. 543, 652
f.2d 318 (1982), Luther Memorial asserts
that plaintiff has alleged only emotional
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injury, an insufficient basis for a claim for
ordinary negligence. In alleging sexual
abuse, physical illness, lost sleep and losses
in memory and concentration, however,
plaintiff bas alleged more than emotional
injury.

ill Plaintiff repeated her claim of negligent
supervision against ALC-NPD, alleging the same
facts and adding that ALC-NPD supervised Luther
Memorial and that the agents and employes of ALC­
NPD supervised Christenson. ALC-NPD responds
that, because it is merely an administrative
department of ALC, it lacks the capacity to be sued,
that plaintiffs claim is barred by the two-year Statute
of Limitations in ORS 12.110(1) and that, because it

.was not Christenson's employer, but simply an
unincorporated division of ALC with only a tenuous
connection to Luther Memorial and Christenson, it
could neither have created nor foreseen the risk of
harm to plaintiff.

ALC-NPD's contentions are premature. Nothing on
the face of the complaint permits a determination that
ALC-NPD is not a proper party or that, as a matter of
law, plaintiffs alleged injuries occlirredmore than
two years before the commencement of. her action.
See ORCp· 21 A(9). Plaintiff bas alleged sufficient
facts to withstand a motion to dismiss.

[Ql Plaintiff's last claim is that ALC-NPD was
negligent in its performance· of pastoral duties~· In
essence, she alleges that, after she initiated a church
complaint against Christenson, ALC-NPD undertook
the role of her advocate and counselor; that, in that
role, it required her to "proceed through a
confrontational process * * * inciider to have Bryan
Christenson removed from his pastor position"; and
that, despite Christenson's voluntary admission to a
sexual dependency unit, it continued to require·her to
"confront and oppose the church congregation,"
causing her extreme emotional distress. Those
allegations, taken as true, would permit a trier of fact
to make the inference that ALC-NPD's conduct
unreasonably created a foreseeable risk of harm to
plaintiff. Under *111 Fazzolari v. Portland School
Dist. No. lJ. supra, plaintiffs allegations are
sufficient to state a claim for negligence. [FN51

FN5. Characterizing plaintiffs claim as one
for "clerical malpractice," ALC-NPD argues
that recognizing such a cause of action
would require the court to develop a
standard· of care for pastoral counseling, an
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undertaking which inevitably would violate
the First Amendment and Article L sections
2., 1, and 5 of the Oregon Constitution.
However, plaintiffs complaint alleges
simple negligence. Although the First
Amendment or Oregon Constitution may
provide ALC-NPD with an affirmative
defense at some later stage of the
proceeding, which we need not and do not
decide here, it does not provide a basis for
dismissal at this stage.

Reversed and remanded.

781 P.2d 383,99 Or.App. 104

END OF DOCUMENT
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Supreme Court of Oregon.

Daniel LOURlM, Petitioner on Review,
v.

John SWENSEN, Defendant,
and

Cascade Pacific Council, Boy Scouts of America,
an Oregon non-profit

corporation; and the Boy Scouts of America, a
congressionally chartered

corporation, authorized to do business in Oregon,
Respondents on Review.

(CC C95-1000CV; CA A92903; SC S44383)

Argued and Submitted Sept. 10, 1998.
Decided April 8, 1999.

Former Boy Scout brought action against Boy
Scouts of America (BSA) and former volunteer,
alleging he was sexually assaulted by volunteer 30
years earlier. The Circuit Court, Washington
County, Michael J. McElligott, J., dismissed former
Boy Scout's negligence and respondeat superior
claims, and he appealed The Court of Appeals, 147
Or.App. 425, 936 P.2d 1011, affirmed, and former
Boy Scout appealed. The Supreme Court, Gillette,
J., held that: (1) allegations were sufficient to state
claim against BSA for vicarious liability based on
doctrine of respondeat superior, and (2) action was
"based on conduct that constitutes child abuse,"
within meaning of statute extending limitations
period for such actions.

AffIrmed in part, reversed in part, and remanded.

West Headnotes

[l]Appeal and Error £=916(3)
30k916(3) Most Cited Cases

[1] Pretrial Procedure £=679
307Ak679 Most Cited Cases

In determining the sufficiency of plaintiffs
complaint, Supreme Court accepts all well-pleaded
allegations of the complaint as true and gives
plaintiff the benefit of all favorable inferences that
may be drawn from the facts alleged; conclusions of
law alone, however, are insufficient. Rules
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Civ.Proc., Rule 18.

[2] Master and Servant £=329
255k329 Most Cited Cases

Complaint is sufficient to state a claim for vicarious
liability based on the doctrine of respondeat
superior if the allegations that it contains, if true,
would establish that the employee's acts were
committed within the scope. of his or her
employment.

[3] Master and Servant €=302(1)
255k302(1) Most Cited Cases

Three requirements that must be met to establish
that an employee's conduct was within the scope of
employment, for purposes of establishing claim for
vicarious liability based on the· doctrine of
respondeat superior, are: (1) the conduct must have
occurred substantially within the time and space
limits authorized by the employment; (2) the
employee must have been motivated, at least
partially, by a purpose to serve the employer; and
(3) the act must have been of a kind that the
employee was hired to perform.

[4] Assault and Battery €=18
37kl8 Most Cited Cases
(Formerly 80k12)

Allegations that former volunteer performed his
duties as troop leader to manipulate and sexually
assault former Boy Scout were sufficient to state
claim against Boy Scout of. America (BSA) .for
vicarious liability· based on conduct of former
volunteer, under doctrine of respondeat superior.

[5] Master and Servant €=329
255k329 Most Cited Cases
(Formerly 80k12)

Allegations that Boy Sco~ts of America (BSA)
authorized and directed former volunteer's actions
as troop leader and that volunteer sexually assaulted
former Boy Scout while acting as troop leader were
sufficient to allege master- servant relationship
between volunteer and BSA, as was required to
impose liability on respondeat superior theory
against BSA for sexual assault, even though
complamt did not contain specific allegation setting
forth typical duties of a troop leader or what,
specifically, volunteer was directed to do as a Boy
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Scout leader.

[6] Master and Servant €=300
255k300 Most Cited Cases

One can be a servant, for purposes of imposing
liability on master under respondeat superior theory,
even though the service is performed gratuitously.

[7] Master and Servant €=301(1)
255k301(1) Most Cited Cases

Relevant inquiry in determining whether a
master-servant relationship exists for respondeat
superior purposes. is whether the master has the

..right to control the actions of the servant.

(8) Limitation of Actions £;=95(4.1)
241k95(4.1) Most Cited Cases

Even though liability of Boy .Scouts of America
(BSA) was based on doctrine of respondeat
superior, former Boy Scout's action against BSA for
sexual abuse by former volunteer troop leader was
"based on conduct that constitutes child abuse,"
within meaning of extended statute of limitations,
allowmg .action to be brought within three years
from time fornier Boy Scout discovered the causal
connection between sexual abuse and his injuries.
ORS 12.117.

[9] Statutes€=188
361kl88 Most Cited Cases

[9] Statutes €=208
361k208 Most Cited Cases

In interpreting a statute, Supreme Court looks at the
text of the statute, in context, giving words of
common usage their plain, natural, and ordinary
meaning.

[10] Limitation of Actions £;=95(4.1)
241k95(4.1) Most Cited Cases

Action for vicarious liability that alleges that an
employee committed child abuse is an action "based
on conduct that constitutes child abuse" under a
plain, natural, and ordinary meaning of statute
extending limitations period for actions based on
child abuse. ORS 12.117.

[l1J Limitation of Actions £;=30

Page 3 of7

Page 2

241k30 Most Cited Cases

Limitations period applicable to actions for
vicarious liability based on the doctrine of
respondeat superior is the same as that for the
underlying tort.
**1158 *382 On review from the Court of Appeals.
[FN*]

FN* Appeal from Washington County
Circuit Court, Michael J. McElligott,
Judge. 147 Or.App. 425, 936 P.2d 1011
(1997).

Kelly Clark, Lake Oswego, argued the cause and
filed the brief for petitioner on review.

Thomas . Christ of Mitchell Lange & Smith,
Portland, argued the cause and filed the brief for
respondents on review.

David Slader, Portland, argued the cause for amici
curiae Oregon Trial Lawyers Association, Oregon
Coalition Against Domestic and Sexual Violence,
National Alliance of Sexual Assault Coalitions, and
National Association of Counsel For Children.
With him on the brief was Michael S. Morey.

Before CARSON, Chief Justice, and GILLETTE,
VAN HOOMISSEN, DURHAM, and
KULONGOSKI, Justices. [FN**]

FN** Leeson and Riggs, JJ., did not
participate in the consideration or decision
of this case.

*383 GILLETTE, J.

This case arises out of allegations by plaintiff that
he was sexually abused by his Boy Scout leader,
Swensen, approximately 30 years earlier, when
plaintiff was a minor. In 1995, plaintiff brought the
present action against Swensen as well as the
Cascade Pacific Council and Boy Scouts of
America (collectively, the Boy Scouts), claiming
that Swensen had sexually abused him from 1965
until 1967. As against the Boy Scouts, the
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complaint alleges that the Boy Scout organizations
are vicariously liable for Swensen's tortious conduct
under the doctrine of respondeat superior and that
the Boy Scouts are directly liable to plaintiff for
negligently failing to have implemented a screening
program to prevent child abusers from becoming
Boy Scout leaders.

The Boy Scouts moved, under ORCP 21, to
dismiss the action on the grounds that both claims
are time-barred and that the complaint fails to state
ultimate facts sufficient to constitute a tort claim for
vicarious liability based on the doctrine of
respondeat superior. [FN1] The trial court granted
the motion as to both claims. Plaintiff appealed.

FNl. Swensen ultimately settled all claims
with plaintiff.

**1159 On appeal, the Court of Appeals affirmed
the decision of the trial court. Lourim v. Swensen,

147 Or.App. 425, 936 P.2d 1011 (1997). That
court concluded that plaintiffs direct liability
negligence claim is time- barred, because the
complaint fails to allege conduct "knowingly
allowing, permitting or encouraging child abuse" by
the Boy Scouts as required by ORS 12.117(1). Id. at
444,936 P.2d 1011. The court further held that the
complaint . contains no facts from which it
reasonably could be concluded that Lourim's sexual
assaults on plaintiff were within the scope of his
employment. Id at 438, 936 P2d 1011. In light of
those holdings, the court did not consider whether
the respondeat superior claim also is barred by the
applicable statute oflimitations. Id

Plaintiff seeks review of the Court of Appeals'
decision only insofar as it affirmed the trial court's
order with respect to the dismissal for failure to
state a claim based on respondeat superior .. For
the reasons that follow, we conclude *384 that the
allegations contained in the amended complaint
pertaining to the claim for vicarious liability against
the Boy Scouts based on respondeat superior are
sufficient to withstand an ORCP 21 motion to
dismiss. We therefore reverse the decision of the
Court of Appeals to that extent. We also hold that
plaintiffs claim is not, on the record before us,
time-barred as a matter of law.

[1] ORCP 18 A requires that a complaint contain
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"[a] plain and concise statement of the ultimate
facts constituting a claim for relief without
unnecessary repetition." In determining the
sufficiency of plaintiffs complaint, we accept all
well-pleaded allegations of the complaint as true
and give plaintiff the benefit of all favorable
inferences that may be drawn from the facts alleged.
Boise Cascade Corp. v. Board of Forestry, 325 Or.
185, 196-97, 935 P.2d 411 (1997). Conclusions of
law alone, however, are insufficient. See Zehr v.
Haugen, 318 Or; 647, 655-56, 871 P.2d 1006
(1994) (allegations in complaint do not state
ultimate facts sufficient to state a claim for breach
of warranty despite inclusion of such conclusory
terms as "warranty agreement").

The following facts are alleged in the complaint.- .
From 1965 to 1967, Swensen was a volunteer Boy
Scout leader, duly authorized by the Boy Scouts to
act as such. As part of his volunteer duties with the
Boy Scouts, he was directed to fulfill the role of
troop leader or assistant troop leader to plaintiffs
troop. Plaintiff and his family became close to
Swensen, and Swensen was a frequent guest in their
home. Swensen gained the trust and confidence of
plaintiffs family as a suitable friend, guide, mentor,
and role model to plaintiff, then an adolescent. By
virtue of that relationship, Swensen gained .the
support, acquiescence, and permission of. plaintiffs
family to spend· substantial periods of time alone'
with plaintiff.

Swensen also won the friendship and admiration of
plaintiff himself. He was his mentor and role
model. Swensen gained the opportunity to
socialize with plaintiff and to spend time alone with
him and together with other boys in remote places.
Swensen. also used his· position of trust to gain the
*385 opportunity to touch plaintiff physically.
Eventually, Swensen committed a series of sexual
assaults on plaintiff. At the time of those assaults,
plaintiff was a minor.

The complaint describes Swensen's performance of
his duties as troop leader in developing a trust
relationship with plaintiff and his family, together
with the eventual sexual assaults, -as
"[m]anipulations." Plaintiff alleges in the
complaint that the manipulations were committed in
connection with Swensen's performance of his
duties as troop leader: .

"The [in]anipulations * * * were committed
within the time and space limits of his
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responsibilities as troop leader, were committed
out of a desire, at least initially and partially, to
fulfill his duties as troop leader, and were
generally actions of a kind and nature which
Swensen was required to perform as troop leader."

[2][3] A complaint is sufficient to state a claim for
vicarious liability based on the doctrine of
respondeat superior if the allegations that it
contains, if true, would establish that the employee's
acts were committed within the scope of his or her
employment. Stanfield v. Laccoarce, 284 Or. 651,
588 P.2d 1271 (1978). In Chesterman v. Barman,
305 Or. 439, 442, 753 P.2d 404 (1988), this court
set out three requirements that must be met to
**1160 establish that an employee's conduct was
within the scope of employment: (1) the conduct
must have occurred substantially within the time
and space limits authorized by the employment; (2)
the employee must have been motivated, at least
partially, by a purpose to serve the' employer; and
(3) the act must have been of a kind that the
employee was hired to perform. Applying that
framework in this case, the Court of Appeals held
that the complaint failed to state a claim, because

"[t]here simply are no allegations of fact that
satisfy all three of the elements· of vicarious .
liability. In particular, there are no facts from
which it reasonably could be concluded that·
Swensen's sexual assaults were acts 'of a kind [an)
employee was hired to perform.' " .

Lourim. 147 OrApp. at 438, 936 P.2d 1011 (
quoting Stanfield, 284 Or. at 655, 588 P.2d 1271):

*386 In Fearing v. Bucher, 328 Or. 367, 977 P.2d
1163 (1999), we addressed whether a complaint
against the Archdiocese of Portland in Oregon
(Archdiocese) for vicarious liability for a priest's
acts of child abuse was sufficient to state a claim.
The allegations contained in that complaint were
not materially different from those in plaintiffs
complaint here. The Court of Appeals in Fearing
relied on the same reasoning that it employed in the
present case to affirm the trial court's order
dismissing the claim. In that case, we held that, in
the intentional tort context, it usually is
inappropriate for the court to base its decision
regarding the adequacy of allegations supporting a
claim for vicarious liability based on the doctrine of
respondeat superior on whether the intentional tort
itself was committed in furtherance of any interest
of the employer or involved the kind of activity that
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the employee was hired to perform. We held that
the proper focus rather was whether the complaint
contained sufficient allegations of employee
conduct that arguably resulted in the acts that led to
plaintiffs injury. We concluded that a jury
reasonably could infer that the priest's conduct in
cultivating a trust relationship with the plamtiff was
motivated, at least in part, by a desire to further the
interests of the Archdiocese, that that conduct was
of a kind that the priest was hired to perform, and
that that conduct led to the sexual assaults.
Accordingly, we held that the complaint was
sufficient to state a claim for vicarious tort liability
based on the doctrine of respondeat superior, and
we reversed the decision of the Court of Appeals.
328 Or. at 388,977 P.2d at 1161.

[4J The same is true in the present case.
Accepting the allegations in the complaint as true
and . drawing all reasonable inferences in the
plaintiffs favor, a jury reasonably could infer that
the sexual assaults were merely the culmination of a
progressive series of actions that involved the
ordinary. and authorized duties of a Boy Scout
leader. Additionally, a jury could infer that, in
cultivating a relationship with plaintiff and his
family, Swensen, at least initially, was motivated by
a desire to fulfill his duties as troop leader and that;
over time, his motives became mixed. A jury also
reasonably could infer that Swensen's performance
of his duties as troop leader with respect to plaintiff
and his family was a necessary precursor to the
sexual abuse ..and that the assaults were. *387 a·
direct outgrowth of and were engendered by
conduct that was within the. scope of Swensen's
employment. Finally, a jury could infer that
Swensen's contact with plaintiff was the direct result
of the relationship sponsored and encouraged by the
Boy Scouts, which invested Swensen with authority
to decide how to supervise minor boys under his
care. Based on the foregoing, we conclude, as we
did in Fearing, that the amended complaint contains
allegations sufficient to satisfy all three Chesterman
requirements. The Court of Appeals erred in
concluding otherwise.

[5] Notwithstanding that conclusion, the Boy
Scouts argue that dismissal of the complaint is
proper on a ground not considered by the Court of
Appeals and not present in Fearing. They assert
that the doctrine of respondeat superior is premised
on the existence of a master-servant relationship
Which, they argue, is not adequately alleged in the
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present complaint. For the following reasons, we
disagree.

[6][7] It is well established that one can be a
servant even though the service is performed **1161
gratuitously. [FN2] Kowaleski v. Kowaleski, 235
Or. 454, 458-59, 385 P.2d 611 (1963). The
relevant inquiry in determining whether a
master-servant relationship exists for respondeat
superior purposes is whether the master has the
right to control the actions of the servant. ld. at
458-59, 385 P.2d 611. Therefore, in evaluating the
sufficiency of plaintiffs respondeat superior claim,
we must determine whether plaintiff adequately has
alleged that the Boy Scouts had the right to control
Swensen's actions.

FN2. Moreover, although the doctrine of
charitable immunity historically protected
charitable institutions from vicarious
liability for the torts of their servants, that
doctrine was abolished in Hungerford v.
Portland Sanitarium, 235 Or. 412, 416,
384 P.2d 1009(1963).

The complaint alleges that, "Ia]t all relevant times,
Swensen was a volunteer Boy Scout leader, duly
authorized by the Boy Scouts·· and the Cascade
Pacific Council to act in that capacity" and that,
tI[a]s part of his volunteer duties with the Soy
Scouts and the Cascade Pacific Council, Swensen
was directed to fulfill the role of troop leader or
assistant troop leader to [plamtiffs] troop." Again,
for the purpose of ruling on the Boy Scouts' ORCP
21 motion to dismiss, we accept those allegations as
true and. give plaintiff the benefit *388 of all
reasonable inferences that may be drawn from those
allegations.

A jury reasonably could infer from the allegation
that "Swensen was directed to fulfill the role of
troop leader or assistant troop leader to [plaintiffs]
troop" (emphasis added) that the Boy Scouts
directed his activities and, thus, that the Boy Scouts
had the right to control Swensen's activities as troop
lead,er or assistant troop leader. [FN3] In this
regard, although the complaint does not contain a
specific allegation setting forth the typical duties of
a troop leader or what, specifically, Swensen was
directed to do as a Boy Scout leader, such an
allegation is unnecessary, It is sufficient, we
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believe, that the complaint allege that Swensen did
certain acts while acting as a Boy Scout leader and
that the plaintiff was injured while Swensen was
acting in that capacity. The connection between
the two fairly may be inferred. Other inferences
might be drawn instead, but that is a matter for the
trier of fact. Stanfield, 284 Or. at 655, 588 P.2d
1271. We hold, therefore, that the complaint is
sufficient to state a claim against the Boy Scouts for
liability based on the doctrine of respondeat
superior.

FN3. The Boy Scouts cite several cases
from other jurisdictions in which courts
have concluded that neither the Boy Scouts
nor the regional councils in fact have the
right to control the activities of individual
troop leaders. Those cases are· irrelevant
to the present inquiry, because· they all
were . decided after the . presentation of
evidence on the subject of control. As
noted, our review of the matter is confmed
to the allegations in the complaiIit and the
reasonable inferences that may be drawn
from them. We do not speculate whether
plaintiff ultimately might be able to prove
the existence of a right of control on the

. part.ofthe Boy Scouts.

[8] We turn to the issue not addressed by the Court
of Appeals: The timeliness of the action under ORS
12.117. That statute provides:

"(1) Notwithstanding [statutory sections not
relevant here], an action based on conduct that
constitutes child abuse or conduct knowingly
allowing, permitting or encouraging child abuse
accruing while the person who is entitled to bring
the action is under 18 years of age shall be
commenced not more than six years after the
person attains 18 years of age, or if the injured
person has not discovered the injury or the causal
connection *389 between the injury and the child
abuse, nor in the exercise of reasonable care
should have discovered the injury or the causal
connection between the injury and the child
abuse, not more than three years from the date the
injured person discovers or in the exercise of
reasonable care should have discovered the injury
or the causal connection between the child abuse
and the injury, whichever period is longer.
"(2) As used in subsection (1) of this section,
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977 P.2d 1157
(Cite as: 328 Or. 380, 977 P.2d 1157)

'child abuse' means any of the following:
" * * * * *

"(c) Sexual abuse, as defmed in ·ORS chapter 163,
when the victim is a child."

The Boy Scouts argue that, in the event that we
hold that the vicarious liability claim is adequately
pled, we should remand the case to the Court of
Appeals for consideration **1162 of the proper
interpretation of the foregoing statute. Remand for
that purpose is unnecessary, however, because we
addressed that precise issue in Fearing. In that
case, under circumstances very similar to those
presented here, we held that the complaint, seeking
damages against the Archdiocese for injuries that
the plaintiff suffered 20 years previously arising out
of sexual abuse committed by a priest, was not
time-barred as a matter of law. Although liability
in the Archdiocese was based on the doctrine of
respondeat superior, we concluded that the action
was one "based on conduct that constitutes child
abuse," because the Archdiocese would be liable, if
at all, for damages for injUriessuffered as a result of
the child abuse. 328 Or. at 378-79, 977 P.2d at
1168-1169. Accordingly, ORS 12.117 effectively
extended the statute of limitations to three years
from when the plaintiff discovered the causal
connection between the child abuse and his injuries.

.Similarly, plaintiff's claim. for vicarious liability
against the Boy Scouts is not, on the record befor~
us, time-barred as a matter of law. At this point in
the proceedings, it is undisputed that Swensen's
alleged sexual assaults constitute "child abuse"
within the definition of that term in ORS
12.117(2)(c) and that the complaint alleges that the
action was brought within three years of plaintiff's
discovery of the causal connection between the
child abuse and his injuries. [FN4] *390 As in
Fearing, the fact that the Boy Scouts' liability is
vicarious and based on the doctrine of respondeat
superior does not alter our conclusion that the
action is one "based on conduct that constitutes
child abuse" and, therefore, is subject to the
extended statute of limitations set out in ORS 12.117

FN4. The Boy Scouts did assert in the
Court of Appeals that the allegation in the
complaint that "[o]n or about April 1994
plaintiff discovered the causal connection
between the Assaults and the damages he

. Page 70f7

Page 6·

suffered as a result of the Assaults" was a
legal conclusion and not a statement of
ultimate fact. We disagree. Whether
plaintiff actually discovered the connection
in April 1994 or at some other time is a
question of fact, to be proved or disproved
at trial.

In the Court of Appeals; the Boy Scouts argued that
application of the extended limitations period in
ORS 12.117(1) to claims that a defendant is
vicariously liable for abuse perpetrated by someone
else would render surplusage that part of the statute
that applies to "conduct knowingly allowing,
permitting or encouraging child abuse," because an
action based on conduct allowing or permitting
child abuse also is an action "based on" child abuse.
Instead, the Boy Scouts advocated an
interpretation of the phrase, "an action based on
conduct constituting child abuse," that would extend
the statute of limitations only for actions directly
against the alleged perpetrator. .

[9][10][11] In interpreting a statute, this court
employs the methodology set out in PGE v. Bureau
of Labor and Industries, 317 Or. 606, 859 P,2d .
1143 (1993). At the first level of our analysis, we
look at the text of the statute, in context, giving
words of common usage their plain, natural, and
ordinary meaning. Id at 610-11, 859 P.2d 1143.
An action for viCarious liability that alleges that an
employee committed child abuse is an "action based
on conduct that constitutes child abuse" under a
plain, natural, and ordinary mt?aning of that phrase.
The Boy Scouts' interpretation, by contrast, "omits
what has been inserted," in violation of the statutory
directive found· in ORS 174.010. Additionally, as
contextual support, we note that there is no explicit
reference to a statute of limitations for actions ·for
vicarious liability based on the doctrine of
respondeat superior. The limitations period is the
same as that for the underlying tort.

The decision of the Court of Appeals is reversed in
part and affirmed in part. The judgment of the
circuit court is reversed in part and affIrmed in part,
and the case is remanded to the circuit court for
further proceedings.

977 P.2d 1157,328 Or. 380

END OF DOCUMENT
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Church Settles Portland Abuse
Case for $3 Million

SALT LAKE CITY, UTAH -- Citing
unfavorable rulings by a local judge
that will take protracted appeals and
significant expense to reverse,. The
Church of Jesus Christ of Latter-day
Saints agreed Tuesday to settle a
lawsuit over child abuse by a church
member. The Church agreed to pay $3
million to 22-year-old Jeremiah Scott,
who claims that his then-Bishop knew
that Franklin Richard Curtis was a

pedophile and failed to tell his mother
of the man's history when she sought
advice on taking Curtis into their

..home. The case also breaks new

ground because the Church has for the
first time disclosed the amount and .
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substance of the settlement of a child
abuse case.
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Franklin Richards Curtis, who was 87
at the time of the abuse, had been
excommunicated by the Church in
Pennsylvania for previous abuse.
Church records indicate that he was

rebaptized in 1984, but as a member
News by E-Mail of the Rocky Butte Ward in Portland

Daily News. ml1 he then abused five additional
5·10 Msgs dally - • •

Daily Digest children. Although the BIshop of that
1·2 Msgs daily 9 ward confronted him, and Curtis

Weekly confessed, the Bishop never reported
Summary the abuse to the police, and only .
Participating reported the abuse to Salt Lake City

. Submitting News when parents in his ward complained.
Submitting Press . .
Releases . Curtis then moved to the Brentwood

.Vol??teer ward, where, the Scott's allege, he told
Positions then-Bishop Gregory Lee Foster that

Bad Link? he had repented of previous abuse ..
Bishop Foster later called Curtis to
teach Sunday School, and he
eventually met Scott's mother, Sandra,
and in 1990 arranged to stay with
Scott family. When asked if it was a
good idea to bring Curtis into their
home, Bishop Foster told Sandra Scott
no, giving [mancial reasons.

But Sandra Scott brought Curtis in .
anyway, and even had him share a
double-bed with her then~ 11-year-old
son. As a result, Jeremiah Scott was
abused on a daily basis for about six
months, the lawsuit alleges.
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When the abuse was [mally
discovered, Sandra Scott called to
warn Bishop Foster, who, she says,
told her he had known about Curtis'

previous abuse, but couldn't tell her
about it because Curtis had repented.
However, the Church says that Sandra
Scott misunderstood Bishop Foster
and that he was only trying to say that
he had already been told of her son's
abuse and wanted to express his
sympathy .

.But theScort's attorney's still
maintained that the Church knew, "It's
the institution that knew," says
attorney David Slader, one of Scott's
attorneys. "A church owes avery,
very special and high duty to the
children. of its parishoners, the
children whose souls it has' taken
responsibility for." He also said that
the church is "the most meticulous
keeper of records in the history of
religion," and should have made
information about Curtis' past abuses
available to Bishop Foster.

In 1994 Curtis was convicted of the
sexual abuse of Jeremiah Scott, and
died the next year while serving time.
In 1998 the Scott's filed a lawsuit
blaming the Church for the abuse and
alleging that the Church lmew of
Curtis' prior abuse and should have
informed them and kept Curtis away

.from children in Church ..

htto:llwww.morrnnn<:tnrt ••~·••.••...•.•.•Jn1nO ••.71l1.T1T•• __ ~ •• 1 1. ,
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However, as the case prepared for a
trial this Fall, the Church lost several
rulings which made its defense in the
'case more difficult. These included
rulings that:

• The church could be held liable

for conduct committed bY2­
member even though it didn't
happen as part of a Church
~ctivity or on Church premises.

• The Church must produce
records of the confessed abuse by
other members inthe Portland

?Tea,even though those
confessions didn't have anything
to do with the Scott case.

• The Scotts could argue that
Curtis, as a high priest, holds the
position of clergy, even though
he didn't hold a formaLkadersbip
position in the Church;

• The Church illlist provide
fmancial statements prior to the
trial so that the court can
ascertain its ability to pay, and
how big a penalty is justified in
~e case.

The Church announced the settlement
on Tuesday, as-Yon Keetch, the
attorney who has represented the
Church in child abuse cases, met with
reporters from many newspapers arid
broadcast media to answer questions
about the case. Keetch admitted that
the Church normally kept the details
of settlements confidenthil, but

p.4
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decided in this case to make the

settlement public, saying that the
fJ church has learned by experience
that these cases come in to the press
through the plaintiffs. The church has
a story it wanted to get out as to the
reason its settling, and that's why it
decided to go forward as it did. II

Keetch said that the church IIsettled

this case solely on the basis of
litigation economics" and says the
church "continues to expressly and
emphati,cally deny that it owed any
legal liab ility II to the Scotts. He also
indicated that the most troubling of'
the rulings against it was the order to
produced confidential records of child
abusers who had confessed. Added to
the other rulings; Keetch says, "turned
a weak claim into a potentially .
lengthy and expensive legal battle, .
involving multiple appeals and an
eventual retrial. II

. Caught by surprise with the Church's
announcement, Sandra Scott and the
lawyers representing her son went
ahead and held a planned news
conference near Temple Square in
Salt Lake City where they attacked

. the Church, calling it a IIsanctuary for
pedophiles. II Sandra Scott charged
that the Church IIis so concerned about

its public image that it hides the truth
from me that it had recycled a known
pedophile into a position of authority
in a church where he had unlimited

p.6
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access to young children. II

Scott, who is writing a book about her
experiences, says she has made it her
mission to speak.out about the way
that the church has handled sexual
abuse reports. The lawyers claim that
this is just the first step in "the long
struggle to expose the Mormon.
Church's epidemic pattern of
providing a safe and secret haven for
child molesters. II

They claim that Jeremiah Scott was
just one of 21 victims that Curtis
abused in four different states~They
also say that the Church has faced
more·than 200 cases involving alleged
mishandling of child sexual abuse
reports, ·and·had planned to use these
cases to claim that the church had a
pattern offailing to report, warn
members about and prevent the abuse
of children. The cases include several
high-profile cases that have made the
newspapers, including a West
Virginia lawsuit filed in 1996 by
attorney Michael Sullivan and a Texas
lawsuit filed by attorney Clay Dugas.

But Keetch notes that many of these­
claims date from the 1980s, before the
Church put in place a system for
annotating the records of Child
abusers in the mid 1990s, "They are ...
basically criticizing us that today we
cover up child abuse based on events
from the 19805," said Keetch. "If

F·7
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today I confess child abuse to
priesthood leaders, my membership
record will be annotated. I may be
forgiven and I may be able to repent
and come back and be a member of
the church, but what I can't do is ever
work with children again. II

Keetch also notes that the Church has
changed other procedures, including
putting an instruction in the General
Handbook of Instructions that
members with records flagged for
child aQuseshould not be put in
po·sitions involving children. It also
offers training for clergy on child
abuse and produced a training video
on the subject. Local leaders also have
a hotline available where LDS family
service counselors, lawyers and other
specialists answer questions· and
determine what steps should be taken
to comply with child abuse reporting
laws and to help victims.

He disputed the claim that the Church
doesn't protect children, "There is no .
religious organization which does
more to protect children - or which
reaches out more to assist children
who have been physically or sexually
abused - than does The Church of
Jesus Christ of Latter-day Saints. The
church strongly believes that victims
of child abuse need professional
counseling, love, safety and other
forms of assistance. It provides
assistance and helps victims of child

Page 70f9

8

155



., l~orinon News 07SepO 1: Church SettlesPortland Abuse Case for $3

abuse in dozens of different ways. It
condemns child abuse in the strongest
terms and is constantly working to
assist its members and others with this
devastating societal problem. II

Sources:

Mom: Bishop Knew of Pedonhile
Salt Lake Tribune 6SepO1 N 1
By Elizabeth Neff: Salt Lake Tribune

Mormon Church Settles $3 Million
Sex Suit
Portland 'OR KGW TV8 (AP) 5SepOl Nl

LDS Church Settles Suit, Paying
$3M
Salt Lake Tribune 5SepOl Nl
By Elizabeth Neff: Salt Lake Tribune
Child~molestation case was allegedly
covered up

Child Abuse Cover-Ug Costs
Mormon Church $3 Million
PRNewswire 5SepO1 Nl
David Slader, Esq. Press Release

Sex Abuse Lawsuit Is Settled by'
Mormons for $3 Million·
New York Times 5SepOl Nl
By Gustav Niebuhr

Lawyer blasts LDS Cburch
Deseret News 5SepO1 Nl
By Carrie A. Moore: Deseret News religion
editor

L..... II.
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Deseret News 4SepOl Nl
By Carrie A. Moore: Deseret News religion
editor

LDS officials agree to pay $3 million

See also:

Or~gn .Abus~Lawsuit Seeks LD.S
Church .Financial Information

LDS Church Fighting Judge's
Order to Provide Child Abuse
Records

Copyright 1998, 199912000,2001 Kent Larsen' Privacy Information
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

9 LEANNA MOREL Y, JESSICA _
SCHROEDER, AND CHRISTINA

10 VIZENOR,

1 1

12 v.

Plaintiffs,

No. 03-0431

DEFENDANTS' REPLY
MEMORANDUM IN SUPPORT
OF ORCP 21MOTIONS

13 NORTH ALBANY CONGREGATION
OF JEHOVAH'S WITNESSES, INC.,

14 et aI,

As the Court is aware, defendants argue that, as a matter of law,

15

16

17

18

A.

Defendants.

Introduction

19 they do not have a duty to prevent "member on member" sex abuse involving

20 members of their congregations that occurs on private property when church

21 activities are not occurring. The Court should note that this is a separate "no

22 duty" argument that does not involve the First Amendment. The "existence

23 of a duty is a question of law for the court." Cook v. School Dist. UH3J, 83

24 Or App 292, 295, 731 P2d 443 (1987).

25 In response, plaintiffs' Texas attorneys cite several cases that do

26 not involve religious defendants or claims of "member on member" abuse.

Page 1 - DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF BullivantlHouserlBaileyPC
ORCP 21 MOTIONS 888 SW Fiflh Avenue, Suite 300

Portland. Oregon m04-2089
T.lephooe (S03) 228.fi3SI158



1 Rather, they cite generic cases for the proposition that defendants had a duty

2 to warn of a foreseeable harm, and that defendants allegedly breached an

3 assumed duty to protect plaintiff. Plaintiffs' citations to cases not factually

4 on point confirm the accuracy of defendants' contention that the alleged facts

5 and claims asserted by plaintiffs present an issue of first impression for this

6 Oregon court. No Oregon court has held that such allegations state a viable

7 claim for relief. As plaintiff concedes through citing many non-Oregon

8 cases, in the absence of any Oregon case1aw directly on point, decisions from

9 other jurisdictions should be considered. Donaca v. Curry County, 77 Or App

10 677,680,714 P2d 265 (1986), rev'd on other grounds, 303 Or 30,734 P2d

11 1339 (1987) (stating that because "this is a case of first impression, we look

12 to other jurisdictions to see how they have resolved similar claims").

13 The one case factually on point is the case cited and submitted by

14 defendants, Bryan R. v. Watchtower Bible and Tract Society of New York,

15 Inc., 738 A2d 839 (Maine 1999), cert. denied, 528 US 1189 (2000). As the

16 Court is aware, in that case, the Maine Supreme Court held that, as a matter

17 of law, organizations (including the Jehovah's Witnesses church) do not have

18 a general duty to protect their members from sexual abuse by other members,

19 even when the organization allegedly knew of prior abuse charges involving a

20 member, and thus dismissed the case at the pleading stage. The court held

21 that, just like the present case, "the complaint does not allege that there were

22 aspects of [plaintiff's] relationship with the church that were distinct from

23 those of its relationships with any other members, adult or child, of the

24 church. The creation of an amorphous common law duty on the part of a

25 church or other voluntary organization requiring it to protect its members

26 from each other would give rise to 'both unlimited liability and liability out

Page 2 - DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF BullivantlHouserlBalIeyPC
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1 of all proportion to culpability. '" Id. (citations omitted).

2 As noted, the "existence of a duty is a question of law for the

3 court." Cook, 83 Or App at 295. Therefore, the Court should hold that, as a

4 matter of law, defendants do not owe any such duty to plaintiffs for the sound

5 reasons stated by the court in Bryan R. Thus, defendants' Motion to Dismiss

6 the First Amended Complaint should be granted, just like the defendants'

7 motion against the pleadings in Bryan R.

8 This ruling would also be consistent with the recent rulings of

9 Benton County Circuit Court Judge Locke Williams in Davidow v.

10 Watchtower, et aI., Benton County Circuit Court Case No. 02-10345. As the

11 Court is aware, a copy of Judge Williams' Letter Opinion concerning the

12 ORCP 21 Motions in Davidow is attached as Exhibit A to defendants'

13 Motions for the Court's review.

14 Moreover, plaintiffs' Response to defendants' ORCP 21 Motions

15 against plaintiffs' First Amended Complaint fails to explain how their First

16 Amended Complaint states legally cognizable claims for relief. Instead, it

17 presents a wholly new legal claim that is not pled in the First Amended

18 Complaint.

19 Even assuming the truth of plaintiffs' new allegations, the Court

20 should still grant defendants' Motion to Dismiss because (1) plaintiffs may

21 not respond to a ORCP 21A(8) motion to dismiss by asserting a new liability

22 theory in their response memorandum; (2) even if this new theory of liability

23 is considered, it also fails to state a claim upon which relief may be granted;

24 and (3) the claims asserted in the First Amended Complaint fail as a matter of

25 law.

26 Also, and in the alternative, plaintiff Christina Vizenor's claims

Page 3 - DEFENDANTS' REPLY MEMORANDUM IN SUPPORT OF BullivantjHouserlBaileyPC
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1 should be dismissed because the allegations show that her claims cannot be

2 established as a matter of law as they arise from alleged abuse by her

3 grandfather, Don Serjeant. Any such relationship between plaintiff and Mr.

4 Serjeant that allegedly allowed him to abuse her is a family relationship for

5 which defendants are not liable.

In their Response, plaintiffs advance a new theory of liability

6

7

B. Plaintiffs' New Theory of Liability

8 that is not pled in their First Amended Complaint. In short, plaintiffs now

9 claim that Mr. Serj eant was a "ministerial servant," i.e., a "leader" in the

10 North Albany Congregation, rather than simply a "male member" of the

11 congregation (all of whom serve in the "leadership"). As this change in

12 theory was not pled in the First Amended Complaint, it should not be

13 considered by the Court for purposes of ruling on defendants' Motions to

14 Dismiss.

15 When deciding an ORCP 21 motion to dismiss, the Court "cannot

16 base [its] decision on statements in plaintiffs' brief; rather, [it is] limited to

17 the allegations in the [operative] complaint." Gregory v. Lovlien, 174 Or

18 App 483, 493, 26 P3d 180, rev. denied, 333 Or 74 (2001).

19 In Navas v. City of Springfield, 122 Or App 196, 857 P2d 867

20 (1993), the court considered whether it was appropriate for a trial court to

21 consider a theory advanced by the plaintiff for the first time in his response

22 to the defendant's motion to dismiss. In his pleadings, the plaintiff sought

23 relief under a statutory procedure that expressly excluded his claim.

24 However, when faced with a motion to dismiss, plaintiff orally advanced a

25 new breach of contract claim and the trial court permitted the argument,

26 rationalizing that it would have to address the issue anyway. Id. at 200.
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1 On appeal, the court reversed the trial court's decision and held

2 that the "[ d]efendant is entitled to rely on the theory pleaded by the plaintiff

3 to frame the issues to be tried. The rule is that a complaint must separately

4 state each claim and within each claim, it must identify alternative theories of

5 recovery as separate counts." Id. at 201. The court recognized that the "trial

6 court has no authority to render a decision not framed by the pleadings"

7 unless the "implied consent" requirements of ORCP 23B are met. Because

8 defendant repeatedly objected to the change in theory, the court held that

9 defendant did not consent to the purported amendment of the complaint. Id.

10 In this case, plaintiffs presented one theory as the basis for their

11 case, but now have charted a new course in their Response to defendants'

12 ORCP 21 Motion to Dismiss. In the First Amended Complaint, plaintiffs

13 allege that "all male members, whether Elders, Ministerial Servants, Pioneers

14 and/or Publishers, are appointed and empowered by the GOVERNING BODY

15 to carry out [the] responsibility" -for the development, protection, and

16 discipline of the organization. (First Amended Complaint at ~ 20 (emphasis

17 added).) Plaintiffs also allege that defendants "authorize male members to

18 develop relationships of trust with women, children and fainiliesand to

19 assume the role of counselor and advocate for any problems that might arise.".

20 Id.at ~ 21. Thus, in plaintiffs' view, all "male members" of the church,

21 including Mr. Serjeant, are vested with "leadership authority" and may

22 become "leaders of good standing in the organization." Id. at ~~ 23-24.

23 This characterization of the Jehovah's Witnesses is, of course,

24 contested by defendants because it does not make sense that all male

25 members of a church could be characterized as "leaders," and because of the

26 underlying assumption this leads to - namely, that a religious organization
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1 has a duty to protect its regular members from one another. According to this

2 theory, any church may be held liable for the actions of any regular male

3 member simply on the basis of his gender if he were alleged to have abused

4 another member of the church. Plaintiffs do not limit this alleged duty to

5 abuse taking place on church property, on a church outing, or by any other

6 factor.

7 Defendants have shown that no court has ever held a religious

8 organization to have such a broad duty, and that the Maine Supreme Court in

9 Bryan R. specifically addressed this theory and rejected it in a lawsuit against

10 the Jehovah's Witnesses. As in the present case, the plaintiff in Bryan R.

11 attempted to characterize the alleged abuser, Baker, as something more than

12 just a regular member of the congregation. According to the plaintiff, Baker

13 was placed "in a position of leadership and respect." Bryan R., 738 A2d at

14 842.

15 However, the Maine Supreme Court recognized that the plaintiff

16 Gust like plaintiffs in the present case) did not allege that Baker held a

17 "clerical" position (such as priest, minister, pastor, elder, etc.); did not allege

18 that Baker was placed in a position of control and supervision of children;

19 and did not allege that the church knowingly placed Baker in a position where

20 he could sexually abuse children in a church setting. Id. at 843. Thus, in

21 examining Baker's status in the congregation, the court found that Baker was

22 "not different in quality from any other member in good standing of the

23 church." Id.

24 Plaintiffs in the present case now seem to abandon their argument

25 that a religious organization is responsible for the actions of all of its regular

26 male members, and instead assert the new argument that Mr. Serjeant was a
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1 "ministerial servant" or a "leader" in the North Albany Congregation.

2 (Plaintiffs' Response at p. 6.) While the merits of this argument will be

3 discussed below, it is important to note that plaintiffs recognize that this shift

4 in theory necessitates an amendment of their pleadings by stating that they

5 "are in the process of amending their Complaint to reflect this and other

6 information they have discovered." Id. at p. 6, n. 1.

7 Thus, plaintiffs acknowledge that their new theory that

8 defendants may be liable for the alleged misconduct of Mr. Serjeant as a

9 "ministerial servant" is not properly before the Court in the context of

10 defendants' Rule 21 Motions. Like the plaintiff in Navas, plaintiffs cannot

11 urge a new theory of their case in their Response Memorandum to avoid a

12 motion to dismiss.

13 For the same reason, the Court should reject plaintiffs' argument

14 that their hearsay, unauthenticated exhibits allegedly establish that

15 defendants admit owing a fiduciary duty to plaintiffs, and that defendants

16 assumed this duty. (Plaintiffs' Response at p. 27, lines 23-25.) This is a

17 Rule 21 motion - hearsay exhibits that go outside the allegations of the First

18 Amended Complaint cannot be considered when deciding whether plaintiffs

19 state a claim for relief against defendants. Gregory, 174 Or App at 493.

20 Also, as noted, whether a duty exists or not is a question of law for the Court

21 to decide, not an issue of fact. Cook, 83 Or App at 295.

22 ORCP 23A allows plaintiffs to amend their Complaint once as a

23 matter of course before a responsive pleading is served. Plaintiffs took

24 advantage of this provision and filed their First Amended Complaint.

25 However, plaintiffs have not sought leave to further amend their Complaint,

26 nor have defendants consented to such an amendment. Additionally,
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1 defendants have not given their "explicit or implied consent" to try this new

2 theory (even though they will address it below).

3 Thus, the Court should not consider issues that have not been

4 presented in the First Amended Complaint when deciding defendants' Rule 21

5 Motions, and defendants' Motion to Dismiss the First Amended Complaint

6 should be granted.

Even if the Court considers plaintiffs' new liability theory and

7

8

9

c. Plaintiffs' new liability theory also fails to state a claim
upon which relief may be granted.

10 related allegations, it also fails as a matter of law. Plaintiffs now argue that

11 defendants may be held liable for Mr. Serjeant's actions because he was a

12 "ministerial servant" in a "leadership position" in the North Albany

13 Congregation. While "ministerial servants" may have a measure of trust and

14 some responsibility in congregations of Jehovah's Witnesses, the U.S.

15 Supreme Court and the U.S. C_ongress have already addressed the legal

16 question of who is in a "leadership position" in a congregation of Jehovah's

17 Witnesses.

18 The U.S. Supreme Court and U.S. Congress have adopted a stri<;:t

19 definition of the term "leader" concerning the Jehovah's Witnesses. In Cox

20 v. United States, 332 US 442 (1947), the Court considered the cases of Cox,

. 21 Thompson, and Roisum, three Jehovah's Witnesses. Each of these men

22 sought classification as "regular or duly ordained ministers" under the

23 Selective Training and Service Act of 1940 ("STSA"). This classification

24 would have exempted them completely from the requirements of the STSA.

25 Id. at 443.

26 In determining who constituted a "regular or duly ordained
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1 minister" of Jehovah's Witnesses, the Court considered the responsibilities of

2 each of these men in their local congregations. In Cox's case, the evidence

3 before his local board was "an affidavit of a company servant, [I) Cox's church

4 superior * * *, stating that Cox 'regularly and customarily serves as a minister

5 by going from house to house and conducting Bible Studies and Bible

6 Talks.'" Id. at 444. Also, Cox presented an affidavit stating that he was

7 "able to average 150 hours per month [in his] ministerial duties without

8 secular work," and that "[his] entire time will be devoted to preaching the

9 Gospel as a pioneer." Id. at 444-45.2

10 Thompson stated in his questionnaire that he had operated a

11 grocery store for 13 years. To support his ministerial exemption, he

12 submitted an affidavit from his "Company Servant" stating that he had

13 devoted 519.5 hours to "field service" (door-to-door evangelism) in the

14 previous 12 months; that he was an "assistant company servant" and "school

15 instructor;" and that he had served his congregation as an "advertising

16 servant" and "book study conductor." Id. at 445-46.

17

18

Roisum's evidence was that he was "an assistant company

19 1 Justice Douglas described the claims of these three men to "ministerial
status" as being supported by "affidavits of the immediate superiors in the

20 local group" or their "company servants." Cox, 332 US at 456 (Douglas, J.,
21 dissenting). Since the early 1970s, each congregation of Jehovah's Witnesses

has been supervised by a body of "Elders" instead of by one individual
22 formerly known as a "Company Servant," "Presiding Minister," or

"Congregation Servant." See First Amended Complaint at p. 7, line 3
23 (referring to "Elders of the Defendants Bothell Congregation"); p. 8, line 19

24 (referring to "Elders of the Defendant North Albany Congregation").

25 2 A "Pioneer" is a member of the congregation, male or female, who in the
1940s was expected to devote 100 hours each month to the field ministry or

26 door-to-door evangelism of Jehovah's Witnesses. See Dickinson v. United
States, 346 US 389 (1953). -
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1 servant, a back call servant, and a book study conductor." Id. at 447.

2 Roisum also submitted an affidavit from his "Company Servant" showing that

3 "the number of hours which Roisum had spent in religious activities for six

4 months ranged from as little as 11 hours per month to as many as 69,

5 averaging about 40." Id.

6 In rejecting these men's claims that they were entitled to the

7 "ministerial" exemption, the Supreme Court in Cox held as follows:

8

9

10

11

12

13

14

15

Our examination of the facts, as stated herein
in each case, convinces us that the board had
adequate basis to deny to Cox, Thompson and Roisum
classification as ministers, regular or ordained. ***
The documents show that Thompson and Roisum
spent only a small portion of their time in religious
activities, and this fact alone, without a far stronger
showing than is contained in either of the files of the
registrants' leadership in church activities and the
dedication of their lives to the furtherance of
religious work, is sufficient for the board to deny
them a minister's classification. As for Cox, the
documents suggest but do not prove that Cox spent
full time as a "pioneer" between October 1942 and
May 1944 when he was ordered to camp.

16 Id. at 451 (emphasis added).

17 Thus, the Court in Cox held as a matter of law that the

18 petitioners, despite extensive involvement in religious activities, were not in

19 "leadership positions" for the purposes of the STSA.

20 The U.S. Congress reacted to the holding in Cox and addressed

21 the dissenting justices' concerns by revising the STSA' s definitions of

22 "regular and duly ordained ministers" in the re-titled Selective Service Act of

23 1948 ("SSA"). In the Senate Report accompanying the SSA, Congress noted

24 that the ministerial exception "is a narrow one, intended for the leaders of the

25 various religious faiths and not for the members generally." (S. Rep. No. 80­

26 1268 (1948), reprinted in 1.948 U.S.C.C.A.N. 1989,2001 (emphasis added).)
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1 Thus, Congress supported the majority's view in Cox that narrowly limited

2 the definition of a "leader" of Jehovah's Witnesses.

3 Less than six years later, the Supreme Court revisited the

4 definition of a "leader" in Dickinson, another case concerning Jehovah's

5 Witnesses. Like the petitioners in Cox, Dickinson sought to be classified as a

6 "regular or duly ordained minister" under the Universal Military Training and

7 Service Act ("UMTSA"), 50 U.S.C.A. Appendix § 456(g).3 However, this

8 time, the Court recognized that Dickinson was in a "leadership position" and

9 met the prima facie definition of a "duly ordained minister" under the

10 UMTSA.

11 Dickinson, unlike the petitioners in Cox, was actually the

12 "Company Servant" or "Presiding Minister" (now "Elder,,)4 of the Coalinga,

13 California Jehovah's Witnesses congregation. Dickinson, 346 US at 393.

14 Dickenson also established that in August, 1949, he had become "a full time

15 'pioneer' minister, devoting 150 hours each month to religious efforts." Id.

16 at 392 (emphasis added). At that time, "he dedicated approximately 100

17 hours each month to actual missionary work--delivering public sermons,

18 door-to-door preaching, [and] conducting home Bible studies." Id. at 393.

19 The Court described his duties as "preaching," "planning sermons,"

20 "conducting meetings," "presiding over meetings," and "instructing" others in

21 the congregation. Id.

22

23

The Court in Dickinson thus held as follows:

We think Dickinson made out a case which

24 3 The title was changed from the "Selective Service Act of 1948" to the

25 "Universal Military Training and Service Act" prior to the Dickinson
decision. Dickinson, 346 US at 389, n. 1.

26

4 See n. l, supra.
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1

2

3

4

meets the statutory criteria. He was ordained in
accordance with the ritual of his sect and, according
to the evidence here, he meets the vital test of
regularly, as a vocation, teaching and preaching the
principles of his sect and conducting public worship
in the tradition of his religion.

5 Id. at 395 (emphasis added).

6 Thus, Dickinson, as a "Company Servant" or "Elder" of the

7 Coalinga Congregation, and as a "Pioneer," was recognized by the Court as a

8 "leader" of Jehovah's Witnesses.

9 The Cox and Dickinson decisions set the stage for many other

10 challenges in the 1950s, 1960s and 1970s, when other Jehovah's Witnesses

11 also sought to be classified as "leaders" under the Selective Services Acts.

12 In one case, United States v. German, 353 F Supp 1197 (MD Penn 1973),

13 defendant German attempted to use his appointment as a "ministerial servant"

14 to support his claim that he was entitled to an exemption. The court noted

15 that in "August of 1972, the Defendant was appointed a ministerial servant in

16 the Slatington Congregation, which included secretarial and financial duties."

17 Id. at 1202. However, the court ruled that German's status as a "ministerial

18 servant" was insufficient for him to be considered a "leader" under the Act.

19 According to U.S. Supreme Court precedent, therefore, a

20 "ministerial servant" (such as Mr. Serjeant was alleged to have been) is not in

21 a "leadership position" in a congregation of Jehovah's Witnesses. Plaintiffs

22 allege that Don Serjeant was a "ministerial servant" in the North Albany

23 Congregation and that as such, he was in a "leadership position" in the

24 congregation. (Plaintiffs' Response at p. 5.) According to plaintiffs'

25 response, a "ministerial servant's" responsibilities include "accounts,

26 literature, magazines, subscriptions, [and] territories." Id. at p. 8.
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1 Additionally, a "ministerial servant" may be used "as an attendant,

2 microphone handler, to operate sound equipment, to represent the

3 congregation in prayer, or to present' Announcements' on the Service

4 Meeting." Id. Finally, he may be a "reader" at some meetings or "conduct a

5 meeting for field service." Id.

6 As noted, the U.S. Supreme Court decisions in Cox and Dickinson

7 address who constitutes a "leader" of Jehovah's Witnesses, and show that,

8 even accepting plaintiff's allegations as true, as a matter of law, they fail to

9 establish that Mr. Serjeant was a "leader" within the church. The definitions

10 established in Cox and Dickinson for a "leader of the faith" are narrow.

11 Plaintiffs do not allege that Mr. Serjeant was a leader within the church as a

12 full-time religious "vocation."

13 If petitioner Thomson in Cox was not considered a "leader"

14 despite his assistance to the supervisor of his congregation and the hundreds

15 of hours spent in door-to-door evangelism, then a "ministerial servant" whose

16 duties include handling microphones and passing out magazines would

17 obviously not come within the U.S. Supreme Court's definition either. See

18 Cox, 332 US at 445-46.

19 As noted, at least one federal court has held that a petitioner's

20 status as a "ministerial servant" did not mean he was a "leader of the faith,"

21 and consequently was not a "regular or duly ordained minister" within the

22 Jehovah's Witnesses' church. German, 353 F Supp at 1202.

23 Consequently, while "ministerial servants" may have a measure

24 of trust arid some responsib{lity, as a matter of law, they are not in a

25 "leadership position" in the Jehovah's Witnesses church based on U.S.

26 Supreme Court precedent.
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1 Therefore, plaintiffs' new theory of liability is again reduced to

2 their original novel theory that a religious organization is responsible for

3 protecting its members from one another. Without any proof of such duty,

4 defendants' Motion to Dismiss should be granted. See Cook, 83 Or App at

5 295 (the "existence of a duty is a question of law for the court").

As noted, plaintiffs fail to cite any appellate caselaw that

6

7

8

9

D. Plaintiffs' theory of liability in their First Amended
Complaint fails as a matter of law because the caselaw
on point holds that religious entities do not have a duty
to protect their members from each other.

10 supports their proposition that a religious organization may be held liable for

11 failing to protect its members from one another. On this issue, the sole

12 reference plaintiffs make is to "Cause No. 98-1208640; Jeremiah Scott v.

13 Church of Jesus Christ of Ladder [sic] Day Saints; In Multnomah County,

14 Oregon (Civil)" in an attached printout from a hearsay Internet newsletter.

15 (Plaintiffs' Response at p. 14.) Although a brief summary of the two-year-

16 old news article is given, plaintiffs fail to submit a copy of this trial court

17 case. Without the actual case, the hearsay summary offered by the plaintiffs

18 is of little use and cannot be used as legal authority that a church was held

19 liable for the actions of one of its members.

20 Plaintiffs also rely on Lourim v. Swensen, 328 Or 380, 977 P2d

21 1157 (1999), and Erickson v. Christenson, 99 Or App 104, 977 P2d 1157

22 (1989). However, neither case is on point.

23 In Lourim, the court held that the Boy Scouts of America could

24 be held vicariously liable for the alleged actions of a troop leader in sexually

25 abusing a child in his care. The case arose "out of allegations by plaintiff

26 that he was sexually abused by his Boy Scout Leader, Swensen,
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1 approximately 30 years earlier, when plaintiff was a minor." Lourim, 328 Or

2 at 382. Thus, Lourim involved a troop Leader who allegedly abused plaintiff;

3 it was not a case of one Boy Scout abusing another Boy Scout.

4 Similarly, in Erickson, the plaintiff brought an action against her

5 pastor alleging that he "manipulated her and seduced her through a

6 counseling relationship." Erickson, 99 Or App at 106. The present case is

7 clearly not about pastoral seduction in a counseling relationship. Plaintiffs'

8 First Amended Complaint only alleges that Mr. Serjeant was a member of the

9 congregation with undefined "leadership responsibilities" (although he was

10 not an "Elder"). Thus, Erickson does not answer the question of whether a

11 church has a duty to protect its members from each other.

12 In Erickson, the plaintiff alleged that beginning when she was 13,

13 defendant Christenson, a church pastor (not a fellow church member like Mr.

14 Serjeant) who acted as her "counselor, confessor, advisor, friend, teacher and

15 surrogate father," established a "confidential relationship" with her and

16 "mentally manipulated" her into having sex with him over a 17-year period.

17 Plaintiff also alleged that the co-defendant church that employed her pastor

18 failed to advise plaintiff that this relationship was improper and prevented

19 her from obtaining professional help. Plaintiff claimed that she suffered

20 sexual abuse, extreme emotional distress, and other injuries due to her

21 pastor's conduct. Id.

22 Thus, in Erickson, the court allowed plaintiff's claims to be

23 asserted because plaintiff alleged that "Christenson misused his position as

24 pastor and counselor to abuse her sexually," and that "the harm to plaintiff

25 stemmed from Christenson's misuse of his position of trust." Id. at 107

26 (emphasis added). Mr. Serjeant was not plaintiffs' pastor, nor is there an
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1 allegation that he held a clerical position of trust that allowed him to abuse

2 plaintiffs (the same deficiency existing in the Bryan R. case).

3 The Court should also note the falsity of plaintiffs' contention

4 that this case is not about whether churches have a duty to protect their

5 members from each other, or about "whether the First Amendment prohibits

6 inquiry into the correctness of church beliefs and disciplinary policies."

7 (Plaintiffs' Response at p. 2 (emphasis added).)

8 The truth is that plaintiffs seek to make defendants' alleged

9 religious beliefs, policies, and disciplinary practices a basis for secular

10 liability by alleging in their First Amended Complaint that, through their

11 religious "policy" of not reporting sexual abuse to secular authorities,

12 defendants "failed to adequately investigate, discipline, evaluate, treat,

13 supervise and otherwise monitor the conduct" of Mr. Serjeant, which

14 allegedly resulted in plaintiffs being sexually abused by him. (First Amended

15 Complaint at ~~ 22,35 (emphasis added).)

16 Indeed, plaintiffs further contradict themselves in their Response

17 by separately contending that the defendant church was "an organization

18 entrusted with their care," thereby admitting that they seek to impose a duty

19 of "care" on defendants to protect plaintiffs from harm by another church

20 member. (Plaintiffs' Response at p. 2, lines 14-16.) These allegations also

21 show the falsity of plaintiffs' argument that "nothing" in the First Amended

22 Complaint attacks defendants' religious beliefs. Id. at p. 3, lines 1-2.

23 Plaintiffs also argue that there is "nothing in Plaintiffs'

24 complaint that alleges *** that it is a religious tenet of the Jehovah's

25 Witnesses to never report child abuse." (Plaintiffs' Response at p. 32, lines

26 13-16.) This is false. In paragraph 22 of plaintiffs' First Amended
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1 Complaint, plaintiffs allege that sex abuse victims within the church "are not

2 permitted to report suspected abuse to outside authorities or to other

3 Publishers within the organization," and that violation "of this policy can

4 lead to severe sanctions." (Emphasis added.) Indeed, plaintiffs admit

5 elsewhere in their Response that they allege a "policy of concealment" by the

6 Jehovah's Witnesses concerning sex abuse claims. (Plaintiffs' Response at p.

7 32, lines 16-18 (emphasis added).)5

8 Neither this secular Court, nor a jury, are allowed to premise

9 civil liability on the "correctness" or "incorrectness" of defendants' alleged

10 religious beliefs and "policies" in this regard, or on whether church-provided

11 "discipline" was "adequate." See Bryan R., 738 A2d at 848 ("the effort to

12 hold the church responsible, in addition to the wrongdoer himself, would

13 require direct inquiry into the religious sanctions, discipline, and terms of

14 redemption or forgiveness that were available within the church in the

15 context of this claim, an inquiry that would require secular investigation of

16 matters that are almost entirely ecclesiastical in nature") (emphasis added).

17 The U.S. Supreme Court long ago established that under the First

18 Amendment, civil courts have no authority or competence (no "jurisdiction")

19

5 As discussed below, the fact that plaintiffs allege that this religious "policy
20 of concealment" exists also shows why the clergy-penitent exception to ORS
21 4l9B.O 10, the child abuse reporting statute, applies to this case and renders

defendants immune from liability for any claim allowed to be asserted under
22 ORS 419B.010. See ORS 419B.010(l) and OEC 506. Specifically,OEC

506(3) provides that even "though the person who made the communication
23 has given consent to the disclosure, a member of the clergy may not be

examined as to any confidential communication made to the member in the
24 member's professional character if, under the discipline or tenets of the
25 member's church, denomination or organization, the member has an absolute

duty to keep the communication confidential." (Emphasis added.) This is
26 precisely what plaintiffs allege in the present case. (First Amended

Complaint at ~ 22.)
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1 to address claims that turn on disputed questions of religious doctrine or

2 ecclesiastical policy. Watson v. Jones, 80 US (13 Wall) 679, 727-29 (1871)

3 (affirming the "unquestioned" right of religious organizations to decide

4 theological issues for themselves without second-guessing by secular courts).

5 In 'Presbyterian Church v. Mary Elizabeth Blue Hull Church,

6 393 US 440 (1969), the Court held that civil courts have no authority to

7 "engage in the forbidden process of interpreting and weighing church

8 doctrine." Id. at 451. Such a process can play "no role" in any "judicial

9 proceedings" - including proceedings involving ostensibly secular claims ­

10 because it unconstitutionally "inject(s] the civil courts into substantive

11 ecclesiastical matters." Id. at 450-51.

12 Thus, under the First Amendment, civil courts are preempted

13 from delving into doctrinal issues because "civil courts exercise no

14 jurisdiction" over "a matter which concerns theological controversy."

15 Serbian Eastern Orthodox Diocese v. Milivojevich, 426 US 696, 713-14,

16 reh'g denied, 429 US 873 (1976) (quoting Watson, 80 US (13 Wall) at 733-

17 34). Churches alone have the "power to decide for themselves, free from

18 state interference, matters of church government as well as those of faith and

19 doctrine." Kedroff v. St. Nicholas Cathedral, 344 US 94, 116 (1952).

20 In sum, the First Amendment bars civil courts from undertaking

21 "an analysis or examination of ecclesiastical polity or doctrine in settling

22 [civil) disputes." Jones v. Wolf, 443 US 595, 605 (1979) (emphasis added).

23 Where such an analysis or examination is necessary to adjudicate a plaintiff's

24 claims, the action is nonjusticiable in a civil court; the claims are completely

25

26
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1 preempted as a matter of First Amendment law.6

2 Also, under the First Amendment, "clergy malpractice" claims are

Oregon also recognizes that claims for clergy malpractice are not

3 not justiciable in civil courts. The claim of clergy malpractice has been

4 universally rejected. The court in Franco v. The Church of Jesus Christ of

5 Latter-day Saints, 21 P3d 198 (Utah 2001), exp1aine~ why in addressing this

6 issue in the ecclesiastical counseling context: "Defining such a [fiduciary]

7 duty would necessarily require a court to express the standard of care to be

8 followed by other reasonable clerics in the performance of their ecclesiastical

9 counseling duties, which, by its very nature, would embroil the courts in

10 establishing the training, skill, and standards applicable for members of the

11 clergy in this state in a diversity of religions professing widely varying

12 beliefs. This is as impossible as it is unconstitutional; to do so would foster

13 an excessive government entanglement with religion in violation of the [First

14 Amendment's] Establishment Clause." Id. at 206 (emphasis added).

15

16

17 6 Dozens of cases, federal and state, hold that under the First Amendment,
civil courts are barred from delving into matters of religious doctrine and

18 practice. See,~, Bell v. Presbyterian Church, 126 F3d 328,332-33 (4th Cir
1997) ("courts must defer to the decisions of religious organizations' on

19 matters of discipline, faith, internal organization, or ecclesiastical rule,
custom or law''') (quoting Serbian Eastern Orthodox Diocese, 426 US at 713)

20 (emphasis added); Scharon v. St. Luke's Episcopal Presbyterian Hosp., 929
21 F2d 360, 363 (8th Cir 1991) ("It is not only the conclusions that may be

reached *** which may impinge on rights guaranteed by the Religion
22 Clauses, but also the very process of inquiry.") (citation omitted); Minker v.

Baltimore Annual Conference, 894 F2d 1354, 1359 (DC Cir 1990) ("We hold
23 that the interpretation of the appointment and antidiscrimination provisions

of the Book of Discipline is inherently an ecclesiastical matter; it follows
24 that this court lacks jurisdiction to hear Minker's contract claim."); Natal v.
25 Christian and Missionary Alliance, 878 F2d 1575, 1577 (1 st Cir 1989)

("Natal's complaint directly involves, and would require judicial intrusion
26 into, rules, policies, and decisions which are unmistakably of ecclesiastical

cognizance. They are, therefore, not the federal courts' concern. ").
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1 permitted. See Erickson, 99 Or App at 108.

2 Therefore, the admitted core of plaintiffs' claim is nothing more

3 than an artfully pled claim for clergy malpractice based on allegedly deficient

4 spiritual or ecclesiastical counseling or "discipline." Where the "essence" of

5 the claim is that church defendants "generally mishandled the pastoral

6 counseling relationship by giving bad advice - [a] claim[] necessarily

7 directed at [the church] Defendants' performance of their ecclesiastical

8 counseling duties," the "real issue [is] clergy malpractice," no matter how the

9 claim is technically labeled. Franco, 21 P3d at 205; see also Dausch v.

10 Rykse, 52 F3d 1425, 1438 (7th Cir 1994) (Ripple, J., concurring in part and

11 dissenting in part, joined by Coffey, J., concurring) (stating that the district

12 court correctly determined that plaintiff's claim for breach of fiduciary duty

13 was "simply an elliptical way of alleging clergy malpractice"); Schmidt v.

14 Bishop, 779 F Supp 321, 327 (SD NY 1991) (as "withher negligence claim,

15 [plaintiff's] fiduciary duty claim is merely another way of alleging that the

16 [clergyman] grossly abused his pastoral role, that is, that he engaged in

17 malpractice").

18 Indeed, as noted by the court in Erickson, and in contrast with the

19 present case, the plaintiffs' Complaint in Erickson merely alleged "simple

20 negligence," which was why it did not invoke the First Amendment.

21 Erickson, 99 Or App at 111, n. 5. As discussed previously, unlike Erickson,

22 plaintiffs' First Amended Complaint directly invokes the First Amendment by

23 attacking, and seeking to hold defendants liable for, their alleged religious

24 beliefs, "policies," and practices. See First Amended Complaint at.~ 22.

25 Simply put, plaintiffs seek to hold defendants liable for their

26 alleged religious belief and "policy" that claims of sexual abuse should be
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1 handled internally through church-specified procedures, and through

2 allegedly "negligently" counseling and failing to properly discipline Mr.

3 Serjeant. Whether these alleged religious beliefs, policies, and practices are

4 "correct" or not, and whether the alleged discipline (or lack of it) was

5 "negligent," are not proper issues for this secular court to decide, a point

6 expressly recognized in Bryan R. under similar allegations.

7 Therefore, Erickson supports defendants' position that plaintiffs'

8 allegations not only fail as a matter of law to establish a duty of a church to

9 protect its members from abuse by other members, but also show that

10 plaintiffs' claims are barred by the "free exercise of religion" clauses in the

11 Oregon and U.S. Constitutions because plaintiffs allege much more than

12 "simple negligence." See Erickson, 99 Or App at 111, n. 5.

13 Also, the fact that the numerous non-Oregon cases cited by

14 plaintiffs involving church liability for sexual abuse involve priests and

15 pastors, not members abusing other members, shows that those cases are

16 distinguishable. See Plaintiffs' Response at pp. 18-20.

17 Moreover, with regard to the First Amendment~ plaintiffs'

18 citation of these cases is a rehash of the same argument the same Texas

19 lawyers made in the related Davidow action in Benton County, and Judge

20 Locke Williams rejected those arguments. Judge Williams also rejected the

21 "assumed duty" argument asserted by plaintiffs' lawyers in the Davidow

22 action and this action.

23 This Court should reach the same result. The Court should also

24 reject plaintiffs' request to ignore the Davidow ruling from an Oregon judge,

25 and to instead accept decisions from other states involving distinguishable

26 facts.
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1 In the present case, plaintiff does not allege that Mr. Serjeant was

2 a priest or pastor in the church; that he was placed in a position of control or

3 supervision or children; or that he was placed in a position where he could

4 sexually abuse children in a church setting. See First Amended Complaint.

5 As noted previously, this precise distinction was expressly

6 recognized by the court in Bryan R. The court acknowledged that the

7 plaintiff in that case also did not allege that Baker, the adult Jehovah's

8 Witnesses church member who sexually abused plaintiff when he was a

9 minor, held a "clerical" position (such as a priest, minister, or pastor); did

10 not allege that the church affirmatively placed Baker in a position of control

11 or supervision of children (such as a Sunday school teacher); and did not

12 allege that the church knowingly placed Baker in a position where he could

13 sexually abuse children in a church setting. Br"yan R., 738 A2d at 843, n. 3.

14 The court in Bryan R. thus concluded that, like the present case, these

15 "allegations placed Baker in a relationship to [plaintiff] that was not different

16 in quality from any other member in good standing in the church." Id. at 843.

17 Plaintiffs contend that the present case is different than Bryan R.

18 because they allege that Mr. Serjeant "was placed in a position of supervision

19 and control" over plaintiffs. (Plaintiffs' Response at pp. 14-15.) However,

20 plaintiffs are incorrect. In Bryan R., the plaintiff similarly alleged that Baker

21 was able to "earn his trust and confidence" because "the church placed

22 Baker" (an adult) in "a position of leadership and respect." Plaintiff further

23 alleged that the church cloaked "Baker with power and respect," and that

24 "because of his position of power and authority in the church," the Jehovah's

25 Witnesses' church negligently allowed him "to gain Bryan's trust" and abuse

26 him. Bryan R., 738 A2d at 843 and n. 3 (emphasis added).
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1 This is the same thing as alleging that Mr. Serjeant "was placed

2 in a position of supervision and control" over plaintiffs, and the court in

3 Bryan R. held that "we decline to recognize a general common law duty on

4 the part of an organization such as a church to protect its members from each

5 other," particularly when (as in the present case) there is no allegation that

6 the abuse occurred on church property or during a church activity. Id. at 845.

7 The present case and Bryan R. thus stand in contrast with the

8 facts of Erickson, where the alleged abuser was plaintiff's "pastor, counselor,

9 confessor, advisor, friend, teacher, and surrogate father." Erickson, 99 Or

10 App at 106. Because of this "misuse of his position of trust" and the

11 "confidential relationship" between plaintiff and the pastor, the court in

12 Erickson held that plaintiff stated claims for breach of fiduciary duty and

13 intentional infliction of severe emotional distress arising from the pastor's

14 alleged sexual abuse of plaintiff. Id. at 107-108.

15 Thus, plaintiff's reliance on Erickson is misplaced because it is

16 factually dissimilar to the present case. Defendants' Motion to Dismiss this

17 action should be granted, just like the defendants' motion in Bryan R.

18

19

E. Plaintiff Christina Vizenor's claims should be dismissed
because she cannot establish any viable claim for relief
against defendants.

20 If all plaintiffs' claims are not dismissed for the reasons stated

21 above, in the alternative, the claims' of plaintiff Christina Vizenor should be

22 dismissed for two reasons: (1) The First Amended Complaint does not allege

23 that Ms. Vi zenor was one of Jehovah's Witnesses, nor does it allege that she

24 ever attended the North Albany Congregation of Jehovah's Witnesses; and (2)

25 even if she did attend the North Albany Congregation, the fact that she was

26 allegedly the gra~ddaughter of the alleged abuser makes her claim a private
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1 family matter for which defendants cannot be held liable.

2 On page 8 of plaintiffs' First Amended Complaint, a description

3 of each plaintiff is given, including their claimed relationship to Mr.

4 Serjeant. In the cases of plaintiffs Leanna Morley and Jessica Schroeder, this

5 pleading states that both were "participants in the North Albany

6 Congregation." (First Amended Complaint at p. 8.) However, Ms. Vizenor's

7 relationship to the congregation is not stated. Id. Even assuming that Mr.

8 Serjeant was a "leader" in the North Albany Congregation, as a matter of law,

9 a church does not have a duty to protect or warn an individual with whom it

10 has no relationship. See Cook, 83 Or App at 295.

1 1 Also, even if Ms. Vizenor were to amend the operative Complaint

12 to allege that she was part of the North Albany Congregation, she still claims

13 to be Mr. Serjeant's granddaughter. (First Amended Complaint at p. 8.)

14 Thus, Ms. Vizenor's alleged abuse was due to her family relationship with

15 Mr. Serjeant, not due to any alleged position of "leadership" that Mr.

16 Serjeant held in the church.

17 While any abuse is tragic, as a matter of law, the Court should

18 hold that a church is not liable for abuse perpetrated by an adult against a

19 relative. "Oregon follows the general rule that' [t]here is no duty to aid one

20 in peril in the absence of some special relation between the parties which

21 affords a justification for the creation of a duty.'" Cain v. Rijken, 74 Or App

22 76, 78, 700 P2d 1061 (1985), aff'd, 300 Or 706, 717 P2d 140 ( 1986) (citation

23 omitted).

24 Furthermore, Oregon defines "special relationship" through the

25 standard expressed in Section 344 of the Res'tatement (Second) of Torts.

26 Torres v. United States Natio'nal Bank of Oregon, 65 Or App 207, 211, 670
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1 P2d 230, rev. denied, 296 Or 237 (1983). According to the Restatement, such

2 relations include "those of carrier and passenger, innkeeper and guest,

3 employer and employee, possessor of land and invitee, and bailee and bailor."

4 Id. at 212, n. 2.

5 Ms. Vizenor does not allege facts sufficient to create a "special

6 relationship" between herself and the Elders of the North Albany

7 Congregation. As noted, there is no allegation that Mr. Serjeant abused Ms.

8 Vizenor in any type of church setting, on church property, or during a church

9 outing, facts which could give rise to a special relationship based on the

10 possessor of land-invitee standard. See Bryan R., 738 A.2d at 843

11 (dismissing the case in part because plaintiff did not allege that the church

12 placed the alleged abuser "in a position where he could sexually abuse

13 children in a church setting").

14 If a "special relationship" were found under the facts Ms.

15 Vizenor alleges, any organization could be held liable for failing to protect

16 family members from the abusive conduct of other family members who also

17 happen to belong to the organization. No court has ever imposed a duty for

18 intra-family conduct against any kind of organization, religious or otherwise.

19 Furthermore, Ms. Vizenor cannot establish vicarious liability

20 against defendants based on the theory of respondeat superior. Under the

21 theory of respondeat superior, an employer may be held liable for an

22 employee's torts if the employee was acting within the scope of employment.

23 Fearing v. Bucher, 328 Or 367,373,977 P2d 1163 (1999). Three

24 requirements must be met to establish that an employee's conduct was within

25 the scope of employment: (1) The conduct must have occurred substantially

26 within the time and space limits authorized by the employment; (2) the
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1 employee must have been motivated, at least partially, by a purpose to serve

2 the employer; and (3) the act must have been of a kind that the employee was

3 hired to perform. Id.

4 In Fearing, the plaintiff alleged that he was molested by a

5 Catholic priest as a child. Plaintiff sued the priest and the Catholic

6 Archdiocese of Portland, seeking to hold it liable for the priest's conduct

7 under the doctrine of respondeat superior. Id. at 370. The Oregon Supreme

8 Court noted that "an employee's intentional tort rarely, if ever, will have

9 been authorized by the employer. In that context, then, it virtually always

10 will be necessary to look to the acts that led to the injury to determine if

11 those acts were within the scope of employment." Id. at 373, n. 4.

12

13

14

15

16

17

18

19

20

Thus, the court in Fearing found it relevant that the priest had

used his position as youth pastor, spiritual guide,
confessor, and priest to plaintiff and his family to
gain their trust and confidence, and thereby gain the
permission of plaintiff's family to spend large
periods of time alone with plaintiff. By virtue of
that relationship, Bucher [the priest] gained the
opportunity to be alone with the plaintiff, to touch
him physically, and then to assault him sexually. The
complaint further alleges that those activities ***
were committed out of a desire, at least partially and
initially, to fulfill Bucher's employment duties as a
youth pastor and priest, and that they were of a kind
and nature that he was required to perform as youth
pastor and priest.

21 Id. at 374 (emphasis added).

22 Thus, the court in Fearing ruled that the Archdiocese could be

23 held vicariously liable for the priest's alleged abuse of plaintiff because the

24 acts that led to the alleged abuse had been premised, at least partially and

25 initially, on the priest-parishioner relationship.

26 In the present case, plaintiffs claim that the "Watchtower
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1 Defendants' agent, Don [Serj eant] had access to each of the Plaintiffs due to

2 his leadership position in the organization." (First Amended Complaint at p.

3 8.) However, whatever position Mr. Serjeant may have had in the North

4 Albany Congregation, common sense dictates that his alleged role as Ms.

5 Vizenor's grandfather was the basis of his alleged access to her, and not the

6 fact that he belonged to the church. Cf. Erickson, 99 Or App at 106 (the

7 pastor was not a relative of the plaintiff). This is also confirmed by the fact

8 that plaintiffs do not allege that any abuse occurred on church property or

9 during a church activity. See First Amended Complaint.

10 Unlike the allegations in Fearing, the acts that led to Ms.

11 Vizenor's alleged abuse do not depend on Mr. Serjeant's status in the church;

12 Mr. Serjeant did not have access to her because he was a "youth pastor,

13 spiritual guide, confessor, or priest." Rather, Mr. Serjeant was allegedly Ms.

14 Vizenor's grandfather, and that was the reason he was allegedly able to spend

15 time alone with her.

16 Therefore, because Ms. Vizenor's claims relate to a private

17 family matter, and no abuse is alleged to have occurred in a church setting or

18 on church property, they should be dismissed. See Bryan R., 738 A2d at 843

19 and n. 3 (holding that the Jehovah's Witnesses' church was not liable for the

20 alleged sexual abuse of plaintiff by Baker, another church member, in part

21 because plaintiff did not allege that Baker held a "clerical" position (such as

22 a priest, minister, or pastor); did not allege that the church affirmatively

23 placed Baker in a position of control and supervision of children (such as a

24 Sunday school teacher); and did not allege that the church knowingly placed

25 Baker in a position wh~re he could sexually abuse children in a church

26 setting).
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Plaintiffs argue that they can assert a claim for negligence per se

1

2

3

4

F. Oregon's child abuse reporting statute does not provide
for a civil cause of action and cannot form the basis of a
negligence per se claim, and the clergy-penitent
exception to the statute applies.

5 based on defendants' alleged violations of ORS 419B.010, Oregon's child

6 abuse reporting statute. Plaintiffs concede that this issue has never been

7 decided by an Oregon appellate court, but then argue that the issue of

8 whether Oregon's reporting statute creates a civil cause of action for damages

9 does not need to be resolved because they can state a negligence per se claim.

10 Plaintiffs also chastise defendants for citing cases from jurisdictions outside

11 . Oregon on the issue of whether a child abuse reporting statute creates a

12 private cause of action, even though plaintiff recognizes that no Oregon

13 appellate court has ruled on this issue. (Plaintiffs' Response at p. 29.)

14 However, plaintiffs' argument is without merit. Plaintiffs,

15 similar to their other arguments, cite generic cases addressing when the

16 violation of a statute can constitute negligence per se. Id. at p. 30. However,

17 defendants do not argue that the violation of a statute can never constitute

18 negligence per se. Rather, defendants' point is that Oregon's child abuse

19 reporting statute (ORS 419B.OIO) does not create a private cause of action

20 and cannot form the basis of a negligence per se claim.

21 Plaintiffs fail to cite a single appellate case from any jurisdiction

22 holding that a child abuse reporting statute creates a private cause of action

23 or can form the basis of a negligence per se claim. Plaintiffs also do not.

24 even attempt to distinguish the 6 cases directly on point cited by defendants

25 . in their original Motions, which represent the overwhelming majority rule,

26 holding that child abuse reporting statutes do not provide a civil cause of
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1 action for their violation. Plaintiffs also fails to cite any legislative history

2 indicating that ORS 419B.OI0 intended to create a civil cause of action.

3 The cases on point also reject the negligence per se "end around"

4 plaintiffs attempt by further holding that child abuse reporting statutes do not

5 allow for liability under a negligence per se theory. See Marquay v. Eno, 662

6 A2d 272 (NH 1995) (holding that New Hampshire's child abuse reporting

7 statute "does not support a private right of action for its violation because we

8 find no express or implied legislative intent to create such civil liability,"

9 and a violation of the reporting statute also "does not constitute negligence

I 0 per se") (emphasis added).

11 Therefore, it is undisputed that no appellate court holds that a

12 child abuse reporting statute which fails to expressly provide for a civil cause

13 of action for its violation can be the basis for a civil cause of action or a

14 negligence per se claim. As noted, when the Oregon Legislature wants to

15 provide a civil cause of action for violations of a statutory duty, it knows

16 how to do so, but that did not occur with regard to ORS 419B.OI0. Rather,

17 that statute merely provides for a criminal penalty for its violation, and does

18 not provide for a civil cause of action when it is violated. See ORS

19 419B.OIO(3).

20 Plaintiffs also "fall into the trap" by citing Fazzolari v. Portland

21 School Dist. NO.1 J, 303 Or 1, 734 P2d 1326 (1987), for the argument that

22 defendants can be held civilly liable for allegedly violating ORS 419B.0 10

23 because the "Oregon Supreme Court has already determined that there is a

24 common law duty to warn of foreseeable harm." (Plaintiffs' Response at p.

25 30.)

26 However, the court in Fazzolari stated that its general
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1 foreseeability negligence standard does not apply when, like plaintiffs, a

2 party invokes a "special relationship." Fazzolari, 303 Or at 17. Thus, "the

3 existence of a special relationship takes the claim out of the general

4 standards of common law negligence. In other words, the existence of a

5 special relationship *** 'creates, defines, or limits' the duties that are owed

6 by the parties to that relationship. *** It is only when there is no such

7 special relationship that Fazzolari's general foreseeability principle comes

8 into play." Dikeman v. Carla Properties, Ltd., 127 Or App 53, 59-60, 871

9 P2d 474 (1994) (citations, quotation marks, and ellipses omitted; emphasis

10 added).

11 Plaintiffs have expressly alleged a "special relationship" between

12 plaintiffs and defendants. (First Amended Complaint at ~ 39.) Thus, by their

13 own allegations, plaintiffs show that the general foreseeability negligence

14 stand~rd in Fazzolari is inapplicable to their claims. See Fazzolari, 303 Or at

15 17.

16 Also, even assuming arguendo that ORS 419B.0 10 did create a

17 civil cause of action, its clergy privilege exception (OEC 506) bars plaintiff's

18 claim, as previously discussed. See ORS 419B.OI0(1). Plaintiff responds

19 that there is nothing in the operative Complaint that establishes that the

20 church Elders' alleged receipt of information that Mr. Serjeant had previously

21 abused others was "confidential" within the meaning of OEC 506. As noted

22 above, plaintiffs also argue that there is "nothing in Plaintiffs' complaint that

23 alleges *** that it is a religious tenet of the Jehovah's Witnesses to never

24 report child abuse." (Plaintiffs' Response at p. 32, lines 13-16.)

25 This is false. In paragraph 22 of plaintiffs' First Amended

26 Complaint, plaintiffs allege that sex abuse victims "are not permitted to

Page 30 - DEFENDANTS' REPLY MEMORANDUM IN SUPPORT
OF ORCP 21 MOTIONS

BuIlivantlHouserlBailey PC
888 SW Fifth Avenue. Suit. 300
Portland, Oregon 97204·2089
Telephone (S03) 228-6351187



1 report suspected abuse to outside authorities or to other Publishers within the

2 organization," and that violation "of this policy can lead to severe sanctions."

3 (Emphasis added.) Indeed, as also noted above, plaintiffs admit in their

4 Response that they allege a "policy of concealment" by the Jehovah's

5 Witnesses concerning the reporting of sex abuse claims. (Plaintiffs'

6 Response at p. 32, lines 16-18 (emphasis added).)

7 Therefore, contrary to plaintiffs' argument, they do allege that it

8 is a religious tenet of the Jehovah's Witnesses to not report child abuse.

9 OEC 506(3) expressly states that a clergy member must keep information

10 confidential if the "discipline or tenets" of their church require it to be kept

11 confidential, even though the person who made the communication has given

12 consent to the disclosure.

13 Moreover, what plaintiffs cannot escape is that there is nothing in

14 the operative Complaint that alleges that the Church Elders received the

15 alleged notice of Mr. Serjeant's alleged prior abuse in a non-confidential

16 setting. This is an ORCP 21 Motion to Dismiss, and thus the allegations of

17 the operative Complaint are taken as true for purposes of the Motion. Natkin

18 & Co. v. H.D. Fowler Co., 128 Or App 311, 313, 876 P2d 319 (1994).

19 It is thus important to consider what plaintiffs allege. Plaintiffs

20 allege that when Mr. Serjeant's daughter complained to church "Elders" that

21 he had abused her, the Elders told her "not to discuss the matter with anyone

22 else and that they would take any and all necessary action." (First Amended

23 Complaint at ~~ 24, 26.) Plaintiffs' own allegations thus establish that

24 defendants received this information in a confidential and privileged church

25 setting, i.e., private communications between Mr. Serjeant's daughter, a

26 congregation member, and defendants, church Elders. Such communications
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1 are expressly privileged pursuant to OEC 506(3), and are expressly exempt

2 from the child abuse reporting requirement pursuant to ORS 419 B.0 1O(1).

3 Therefore, in the event all claims against defendants are not

4 dismissed for the reasons stated above, the Court should dismiss Count VI of

5 plaintiffs' First Amended Complaint, which seeks to hold defendants civilly

6 liable for alleged violations of ORS 419B.OI0. That statute does not provide

7 for a civil cause of action for violations of it, and, even if it did, the clergy

8 privilege exception contained in OEC 506 applies (according to plaintiffs'

9 own allegations) and dictates that defendants did not violate ORS 419B.OIO.

The Court should alternatively dismiss certain other claims

10

1 1

12

13

G. Oregon does not recognize claims for relief for
"negligent usurpation of investigatory function," "alter
ego and single business enterprise," "respondeat
superior," or "ratification."

14 alleged by plaintiffs' Texas-based lawyers because they are not recognized

15 claims for relief in Oregon. On this issue, plaintiffs respond with no relevant

16 law, but contend that defendants are taking "cheap shots," and engage in

17 other hyperbole and irrelevant attacks on the Jehovah's Witnesses church that

18 have no place in the confines of Rule 21 motions that merely address issues

19 of law.

20 Defendants are merely trying to clean up the operative Complaint

21 so that claims for relief that are not recognized in Oregon are removed from

22 the case, and the parties can then focus on the real issues. It is the "shotgun"

23 approach to the operative Complaint taken by Texas attorneys with little

24 knowledge of Oregon law that has created this problem, not defendants. The

25 First Amended Complaint does not need to be 20 pages in length with 10

26 claims for relief. ORCP 18A requires a "plain and concise statement of the
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1 ultimate facts constituting a claim for relief without unnecessary repetition."

2 (Emphasis added.)

3 As noted, plaintiffs allege "claims" for "negligent usurpation of

4 investigatory function," "alter ego and single business enterprise,"

5 "respondeat superior," and "ratification" in their First Amended Complaint.

6 However, no Oregon case holds that these are recognized "claims for relief"

7 (or "causes of action"), as opposed to being a legal theory that can support a

8 viable claim for relief. For example, the doctrine of respondeat superior can

9 be used to support a claim for negligence against a corporate entity; however,

10 respondeat superior is not a "claim for relief" in and of itself. Chesterman v.

11 Barmon, 305 Or 439,449,753 P2d 404 (1988) (the "doctrine of respondeat

12 superior is not an independent cause of action") (Jones, J., dissenting).

13 None of the Oregon cases plaintiffs cite on this issue hold that

14 any of the above-noted theories or doctrines are viable "causes of action" or

15 "claims for relief." (Plaintiffs' Response at pp. 34-37.) While some of these

16 doctrines may be recognized, they need to be included within a viable claim

17 for relief (see ORCP l8A), and that has not occurred in the First Amended

18 Complaint.

19 Therefore, the Court should dismiss the first, eighth, ninth, and

20 tenth "claims for relief" in. plaintiffs' First Amended Complaint because none

21 of these alleged claims are recognized as viable causes of action in Oregon.

Finally, pursuant to ORCP 21E and 18B, defendants have moved

22

23

24

25

H. If this action is not dismissed, plaintiffs should be
required to specify the amounts of their claimed
economic damages in a Second Amended Complaint as
required by ORCP 18B.

26 to strike plaintiffs' request for unspecified economic damages ("amount to be
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1 inserted prior to trial") from paragraph 50 and the Prayer of the First

2 Amended Complaint. In response, plaintiffs agree to amend the operative

3 Complaint to provide these specific figures. (Plaintiffs' Response at p. 37.)

4 Therefore, defendants' Motion to Strike plaintiffs' unspecified

5 economic damage claims should be granted in the event this action is not

6 dismissed in its entirety.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DATED this 9th day of July, 2003.

BULLIV ANT HOUSER BAILEY PC

BY~002
John Kaempf, OSB #92539

Attorneys for Defendants
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1

2

3

4

5

6

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

7

LEANNA MORELY, JESSICA
8 SCHROEDER, AND CHRISTINA

VIZENOR,
9

Plaintiff,
10

vs.
11

NORTH ALBANY CONGREGATION OF
12 JEHOVAH'S WITNESSES, INC., et aI,

ase No. 03-0431

LAINTIFFS' SUPPLEMENTAL
ESPONSE TO DEFENDANTS'
EPLY MEMORANDUM IN SUPPORT
F ORCP 21 MOTIONS

13

14

15

Defendant

Come now Plaintiffs, LEANNE MOREL Y, JESSICA SCHROEDER, AND

16 CHRISTINA VIZENOR, and file this Supplemental Response to Defendants Reply

17 Memorandum In Support of ORCP 21 Motions. Plaintiffs refer this Court to

18 Plaintiffs' Response to Defendants ORCP 21 Motions to Dismiss and incorporate it

19 herein by this reference. Plaintiffs also add the following brief arguments:

20 1.

21

22

Bryan R. v. Watchtower Bible and Tract Society of New York, Inc. Is
Irrelevant to this Case.

No matter how many times Defendants argue that under Bryan R. v.

23

24

25

Watchtower Bible and Tract Society of New York, Inc., 738 A.2d 839 (Maine 1999) cert

denied 528 U.S. 1189 (2000) "organizations (including the Jehovah's Witness Church)

do not have a general duty to protect their members from sexual abuse by other

Page 1. Plaintiff's Supplemental Response to Defendant's Reply Memo
Morley et al. v. North Albany Congregation, et al.

Nelson & MacNeil, PC
. Attorneys at Law

POBox 946

Albany OR 97321
(541) 928-947

192



1 members .... " That has nothing to do with this case. This case is about an appointed

2 leader in an organization, who had authority over children in the organization, and

3 who used that authority to sexually abuse children.

4 2. Davidow v. Watchtower Is Irrelevant to This Case.

5

6

No matter how many times Defendants argue that like Bryan R., the court in

Davidow v. Watchtower, et aI, Benton County Circuit Court Case N. 02-10345 found no
7

general duty on the part of an organization to protect members from sexual abuse by
8

9
other members, that is not this case. This case is about an appointed leader in an

organization, who had authority over children in the organization, and who used that
10

authority to sexual abuse children.

3.
11

12

13

14

Plaintiffs Response to Defendants' ORCP 21 Motions Does Not Assert a
New Liability Theory.

Plaintiffs First Amended Complaint asserts as a theory of liability that the

Watchtower Defendants are liable for the conduct of Don Serjeant because they

20 •
21

22232425 Page 2.

DEFENDANTS' organization and at all times held him out to be

Nelson & MacNeil, PC
Attorneys at Law

POBox 946
Albany OR 97321

(541) 928-947

in good standing." (p.6)

Plaintiff's Supplemental Response to Defendant's Reply Memo
Morley et al. v. North Albany Congregation, et a1.

appointed him to a position of leadership in the Watchtower Defendants'

organization with authority over women and children. This agent used his position

of authority to sexually abuse children affiliated with the Watchtower Defendants. By

way of example only, Plaintiffs refer the Court to the following quotes from Plaintiffs'

First Amended Complaint:

lithe Watchtower Defendants vested Don Serjeant with

leadership authority within the WATCHTOWER

18

16

19

17

15
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II1

2

3

4

5

6

7

8

9

10

•

•

•

the Watchtower Defendants continued to promote Don

Serjeant as a leader in good standing in the organizationl placing

him in positions of control and supervision of children. II (p. 7)

liThe Watchtower Defendants' agentl Don Serjeantl had access to

each of the Plaintiffs due to his leadership positions in the

organization II (p. 8)

IIFor three decadesl the WATCHTOWER DEFENDANTS know

or should have known that Don Serjeant was sexually molesting

and physically abusing young children. NeveJ;"thelessl the

WATCHTOWER DEFENDANTS allowed Don Serjeant to
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

continue as a leader in good standingl entrusting him with

authority to supervise and control child~en in the

WATCHTOWER DEFENDANTSI local congregationl many of

whom he sexually molested II (p. 9)

The fact that Plaintiffs could notl before having an opportunity to conduct discoverYI

articulate Don Serjeanes exact position in the organizationl does not mean they have

not pled a viable claim based on his leadership and authority!. His exact position of

Ministerial Servantl his authorityl and his use of that position are factual issues that

Plaintiffs are entitled to prove through discovery. Plaintiffs do not have to prove their

case to survive a Rule 21(8)Motion. Natkin & Co. v. H.D. Fower Co., 128Or. App. 311;

879P.2d 319 (Or. 1994).

1 Plaintiffs are seeking leave from this Court to amend their complaint to add more specificity regarding DonSerjeant's leadership role and its fiduc~arynature. Plaintiffs discovered this information after befendants filed
their Motions to Dismiss.'

Page 3. Plaintiff's Supplemental Response to Defendant's Reply Memo Nelson & MacNeill PC
Morley et aI. v. North Albany Congregation, et al. , Attorneys at Law

POBox 946

Albany OR 97321
(541) 928-947194



1 4.

2

Plaintiffs Have Not Admitted That Their Legal Theory is Not Properly
Beforethe Court.

3

4

5

6

7

8

9

Plaintiffs attached to their Response to Defendants Rule 21 Motions copies of

documents they intend to prove up to this Court as part of discovery and the trial of

this matter. Those exhibits are not offered as evidence nor do they address issues

outside Plaintiffs' allegations. Plaintiffs have pled a case for assumption of duty,

leadership and fiduciary duty. The documents attached to Plaintiffs' response merely

demonstrate that Plaintiffs have a good faith belief that they can support those

allegations.

10 5. The United States Supreme Court Decisions in Cox and German Are
Irrelevant.

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Oregon law says that a charitable organization (whether religious or

.otherwise) may be held responsible for sexual abuse by one of its leaders. Lourim v.

Swenson 328 Or. 380,977 P.2d 1157(Or. 1999). That is the issue before this Court. Cox

and German deal with an entirely different issue: Whether a statutory exemption

from military service under the Selective Training and Service Act applies to non­

ordained clergy. While Defendants' argument is creative, it has no bearing on this

case. A volunteer Boy Scout leader who is not ordained would certainly not qualify

for the exemption under the Selective Training and Service Act of 1940. That does not

mean, however, that under Oregon law, the organization that put that troop leader in

a leadership position cannot be held liable for his acts of sexual abuse. Furthermore,

regardless of what the U.S. Supreme Court says about the degree of leadership

needed to qualify under the Selective Training and Service Act of 1940,Defendants'

own documents state that members and children within their organization are taught

Page 4. Plaintiff's Supplemental Response to Defendant's Reply Memo
Morleyet al. v. North Albany Congregation, et al.

Nelson & MacNeil, PC
Attorneys at Law

POBox 946
Albany OR 97321

(541) 928-947195



1 by Defendants that "ministerial servants" are fiduciary leaders with authority over

2 them.

Disputed Fact Issues are Not a Basis For Granting a Rule 21(8)Motion.

The Watchtower Defendants argue that Plaintiff Christine Vizenor's claims

should be dismissed based upon a dispute about whether Don Serjeant used his
5

3 6.

4

6

7

8

authority as a leader in the organization or his familial relationship to abuse her.

Plaintiffs have pled that Don Serjeant was an appointed leader in the Watchtower

Defendants' organization who used his position of leadership in the organization to
9

abuse her. For purposes of a ORCP 21(8) Motion, the Court must "assume the truth
10

of all allegations, as well as any inferences that may be drawn from them and view
11

12

13

14

them in the light most favorable to the nonmoving party." Natkin t::I CO. VS. H.D. Fower

Co. 128Or. App. 311,313, 879P.2d 319 (Or. 1994).

The above argument also apples to other factual disgutes raised by the

15
Watchtower Defendants. The extent to which communications are or are not

16
confidential and therefore discoverable are factual issues and form no basis for a

17

18

19

dismissal of Plaintiffs' pleadings. The same is true of the factual dispute about

whether or not Don Serjeant's leadership position created a relationship with

Plaintiffs that was fiduciary in nature.

20

21

22

23

24

25

III

III

III

III

III

III

Page 5. Plaintiff's Supplemental Response to Defendant's Reply Memo
Morleyet al. v. North Albany Congregation, et al.

Nelson & MacNeil, PC
Attorneys at Law

POBox 946
Albany OR 97321

(541) 928-947
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1 Plaintiffs' pleadings, when taken as true, articulate a cause of action on behalf

2 of Christine Vizenor. They also articulate that the Watchtower Defendants'

3

4

5

6

7

8

9

knowledge of their agents' conduct was gained pursuant non-confidential

communications and that their agent, Don Serjeant, had a fiduciary duty to Plaintiffs.

This court may not dismiss Plaintiffs' case because Defendants dispute that pleading.

DATED this the 3rd date of September, 2003.

Respectfully submitted,

NELSON & MacNEIL, P.C.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25
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A SG.NELSON OSB#74230

Of attorney for Plaintiffs

Page 6. Plaintiff's Supplemental Response to Defendant's Reply Memo
Morley et al. v. North Albany Congregation, et al.
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CERTIFICATE OF SERVICE

I hereby certify that I served a true and correct copy of the foregoing PLAINTIFFS'

SUPPLEMENTAL RESPONSE TO DEFENDANTS' REPLAY MEMORANDUM IN

SUPPORT OF ORCP 21 MOTIONS on the date indicated below to the attorney at the

address listed herein by:

[Xl Mail with first-class postage prepaid, deposited in the U.s.mail at
Albany, Oregon

[l Hand Delivery

[] Facsimile Transmission

[] Overnight Delivery

John Kaempf
Bullivant Houser Bailey
300 Pioneer Tower
888 SW 5th Avenue
Portland; OR 97204-2089

DATEDtms 3rd day of September, 2003.

NELSON & MacNEIL, P.c.

NELSON & MacNEIL, P.c.
Attorneys at Lll.w
P.O. Box 946'
Albany, OR 97321
(541) 928-9147"

"
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1

8 9

1 2

2 3

LEANNA MORLEY, JESSICA
7 8 SCHROEDER, AND CHRISTINA

VIZENOR,

Stfl
:r-1

PLAINTIFFS' MOTION FOR
LEAVE TO AMEND TO FILE
PLAINTIFFS' SECOND
AMENDED PETITION

Case No. 03-0431

IN THE CIRCUIT COURT OF THE STATE OF OREGO

FOR THE COUNTY OF LINN

Plaintiff,

vs.

4 5

3 4

5 6

9 10

1011

6 7

leadership position in the Watchtower Defendants' organization and the fiduciary

bases upon which Defendants have moved to dismiss is an allegation that Plaintiffs

have not pled with enough specificity the facts regarding their agent, Don Serjeant's,

nature of that relationship. Plaintiffs disagree with Defendants' assessment of their

pleadings and have filed responsive pleadings opposing the Watchtower Defendants'

motions to dismiss which are set for hearing on September 23, 2003.

Pursuant to Rule 23(a) of the Oregon Rules of Civil Procedure, Plaintiffs file

. this Motion for Leave to Amend and would show the court the following:

On or about April 23, 2003, Plaintiffs filed their First Amended Complaint. On

or about May 23,2003, Defendants filed ORCP 21(A) Motions to Dismiss. One of the

Nelson & McNeil, P.e.
P.O. Box 946

Albany, Oregon 97321
Tel: (541) 928-9147

Defendant·

Page 1 - Pl.AINnFFs' MOTION FOR LEAVE 10FILE 2ND AMENDED COMPLA

Morley et al v. North Albany Congregation, et al.

NORTH ALBANY CONGREGATION OF
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Subsequent to the filing of Defendants' ORCP 21 Motions to Dismiss, Plaintiffs

to amend their complaint to reflect this information.

also obtained information indicating that the Watchtower Defendants' organization

Servant to be fiduciary in nature. These documents also indicate that such an

Nelson & McNeil, P.e. .
P.O. Box 946

Albany, Oregon 97321
Tee (541)928-9147

has for years maintained secret files at headquarters regarding a large number of

child abusers in leadership positions in their organizations and have mandated that

would not be prejudiced. Franke v. Oregon Dept. of Fish and Wildlife, 166Or. App. 660,

2 P.3d 931 (Or. 2000). Plaintiffs seek to amend their Complaint based upon

of the Oregon Rules of Civil Procedure when justice so requires and the other party

Under Oregon law, leave to amend should be liberally granted under Rule 23

information regarding allegations of abuse be reported to the organization, but not

otherwise disclosed. Plaintiffs seek leave to amend their Complaint to reflect this

information as well.

the WATCHTOWER DEFENDANTS to a position of "Ministerial Servant" and that

the WATCHTOWER DEFENDANTS themselves consider this position of Ministerial

appointment leads members and others affiliated with the WATCHTOWER

DEFENDANTS' organization to believe that they may safely leave their children in

the care of one appointed to the position of Ministerial Servant. Plaintiffs seek leave

Subsequent to the filing of Defendants' ORCP 21(A) Motions to Dismiss,

Plaintiffs discovered in the public arena, without the aid of any formal discovery in

this case, information and documents indicating that Don Serjeant was appointed by

information they have discovered in the public arena which provides more specificity

to causes of action and facts already pled. In addition, Plaintiffs seek to add a

conspiracy claim based upon newly developed facts that arise out of the same
Page 2 - Pl..A1NTIFFs' ManON FOR LEAVE TO FILE 2ND AMENDED COMPLA

Morley et al v. North Albany Congregation, et al.
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

transactions and occurrences already before this court. Plaintiffs ability to obtain

justice in this matter requires the amendment and Defendants will not be prejudiced

by the amendment as discovery has not yet commenced in this cause, nor is this

matter set for trial. Therefore, the requisites of Rille 23 have been satisfied.

I have conferred with Defendants' counsel and he indicated that he opposes

the filing of a Second Amended Complaint until the court rules on the pending

motions on the First Amended Complaint.

Wherefore, Plaintiffs seek leave to amend to file Plaintiffs' Second Amended

Complaint ,which is attached hereto and incorporated by reference.

DATED this the f3!!J.ate of September, 2003.

NELSON & MacNEIL, P.C.

LSON OSB #74230

Of Attorneys for Plaintiffs

SUBMITTED BY:
JAMES G. NELSON OSB #74230
Nelson & MacNeil, P.c.
PO Box 946
Albany OR 97321
(541) 928-9147

FIBICH, HAMPTON, LEEBRON & GARTH
Tommy Fibich, Esq. (Pro hac vice approved)
Hartley Hampton, Esq. (Pro hac vice approved)
Diane McGehee, Esq. (Pro hac vice approved)
1401 McKinney, Suite 1800
Five Houston Center
Houston, Texas 77010
Telephone 713-751-0025

Page 3 - PLAINTIFFs' MOTION FORLEAVETO FILE2ND AMENDEDCOMPLA
Morley et al v. North Albany Congregation, et al.

Nelson & McNeil, P.e.
P.O. Box 946

Albany, Oregon 97321
Tel: (541)928-9147
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Plaintiff LEANNA MORLEY is a resident of Albany, Oregon.

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

GENERAL ALLEGATIONS

1.

PARTIES

1.

v.

) CASE NO. 030431
)
)
) PLAINTIFF'S SECOND
) AMENDED COMPLAINT
)
) (Sexual Battery of a Child;
) Vicarious Liability; Negligence;
) Fraud; Ratification;
) and Alter Ego
)
) Not subject to Mandatory
) Arbitration
)
) Jury Trial Requested
)
)
)
)
)
)
)
)
)
)

Plaintiff's Second Amended Complaint
Morley et aI., v. North Albany Congregation et al.

Plaintiffs allege:

NORTH ALBANY OREGON
CONGREGATION OF JEHOVAH'S
WITNESSES, INC., f/k/ a ALBANY
OREGON COMPANY OF JEHOVAH'S
J WITNESSES, INC., WATCHTOWER
BIBLE AND TRACT SOCIETY OF NEW
YORK, INC., WATCHTOWER BIBLEAND
TRACT SOCIETY OF PENNSYLVANIA,
WATCHTOWER ENTERPRISES, L.L.C.,
WATCHTOWER FOUNDATION, INC.,
WATCHTOWER ASSOCIATES, LTD.,
KINGDOM SUPPORT SERVICES, INC.
CHRISTIAN CONGREGATION OF
JEHOVAH'S WITNESSES, RELIGIOUS
ORDER OF JEHOVAH'S WITNESSES,
THE WATCHTOWER GROUP, INC.
AND NORTH BOTHELL CONGREGATION
OF JEHOY AH'S WITNESSES, INC.,

Defendants.

LEANNA MORLEY, JESSICA
SCHROEDER and CHRISTINA VIZENOR,

Plaintiffs,
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2.

Plaintiff JESSICA SCHROEDER is a resident of Eddyville, Oregon.

3.

PENNSYL VANIA,a corporation organized and existing under the laws of the State of

Pennsylvania, with offices at 1630 Spring Run Road Extension, Coraopolis,

Pennsylvania 15108, has conducted business within the State of Oregon through its

agents and alter egos.

INC., a corporation organized and existing under the laws of the State of New York,

With offices at 25 Columbia Heights, Brooklyn, New York 11201-2483, has conducted

business within the State of Oregon through its agents and alter egos.

6.

Defendant WATCH TOWER BIBLE AND TRACT SOCIETY OF

7.

Defendant WATCHTOWER ENTERPRISES, INC., a limited liability company

organized and existing under the laws of the State of New York, with offices at 25

Columbia Heights, Brooklyn, New York 11201, has conducted business within the

State of Oregon through its agents and alter egos.

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

Plaintiff CHRISTINA VIZENOR is a resident of South Dakota.

4.

Defendant NORTH ALBANY OREGON CONGREGATION OF JEHOVAH'S

WITNESSES, INC. Uk/ a ALBANY OREGON COMPANY OF JEHOVAH'S

WITNESSES, INC. is a corporation organized and existing under the laws of the State

of Oregon. At all material times, it maintained its offices at Kingdom Hall Building,

303 Grand Prairie Road SE, Albany, Linn County, Oregon 97321.

5.

Defendant WATCHTOWER BIBLE AND TRACT SOCIETY OF NEW YORK,

PAGE 2.
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10.

1I.

Defendant CHRISTIAN CONGREGATION OF JEHOVAH'S WITNESSES, a

corporation organized and existing under the laws of the State of New York with

offices at 100 Watchtower Drive, Patterson, New York 12563-9204, has conducted

business within the State of Oregon through its agents and alter egos.

Defendant KINGDOM SUPPORT SERVICES, INC., a corporation organized

and existing under the laws of the State of New York with offices at 98 Montague

Street, Brooklyn, New York 112'01, has conducted business within the State of Oregon

through its agents and alter egos.

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

9.

Defendant WATCHTOWER ASSOCIATES, LTD., a corporation organized and

existing under the laws of the State of New York, with offices at 147 Holiday Drive,

Westbury, New York 11797, has conducted business within the State of Oregon

through its agents and alter egos.

8.

Defendant WATCHTOWER FOUNDATION, INC., a corporation organized

and existing under the laws of the State of.New York with offices pt 25 Columbia

Heights, Brooklyn, New York 11201, has conducted business within the State of

Oregon through its agents and alter egos.

12.

Defendant RELIGIOUS ORDER OF JEHOVAH'S WITNESSES, a corporation

organized and existing under the laws of the State of New York with offices at 25

Columbia Heights, Brooklyn, New York 11201-2483, has conducted business within

the State of Oregon through its agents and alter egos.
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.1'

13.

15.

17.

II.

JURISDICTION AND VENUE

16.

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

WITNESSES, a corporation organized and existing under the laws of the State of

Washington, has conducted business within the State of Oregon through its agents

and alter egos.

Defendant THE WATCHTOWER GROUP, INC., a corporation organized and

existing under the laws of the State of Pennsylvania with offices at 196 E. Butler

Avenue, Chalfont, PA 18914, has conducted business within the State of Oregon

through its agents and alter egos.

14.

Defendant NORTH BOTHELL CONGREGATION OF JEHOVAH'S

The Defendant entities are collectively referred to herein as the

"WATCHTOWER DEFENDANTS" because each is the alter ego of each other and

operate as a single business enterprise.

Plaintiffs have been damaged in an amount exceeding the minimum

jurisdictional levels of this court.

Venue is proper in Linn County, Oregon because Defendant NORTH

ALBANY CONGREGATION OF JEHOVAH'S WITNESSES, INC. has its principal

place of business in Linn County and because some of the acts or omissions that give

rise to Plaintiffs' claims occurred in Linn County"

III
III
PAGE 4.
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18.

19.

B. VICARIOUS LIABILITY OF THE WATCHTOWER
DEFENDANTS

III.

SUMMARY OF FACTS

A. WATCHTOWER DEFENDANTS' ORGANIZATION AND CHAIN
OF COMMAND

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

The WATCHTOWER DEFENDANTS' organization has a hierarchical structure

in which the GOVERNING BODY sits at the top of a strict chain of command that

extends over each individual and Defendant entity in the organization. These

individuals and entities act as agents, servants and alter egos of each other. Authority

for any actions by the organization or its members must derive from the

GOVERNING BODY,which has absolute authority over every person and all matters

in the organization and its worldwide operations. The GOVERNING BODYis a small

group of men who operate"out of various entities within the hierarchical structure.

"All of the Defendants are the agents and servants of each other and are

vicariously liable for each other's acts. The WATCmOWER DEFENDANTS are so

organized and controlled and their affairs are so conducted that they are alter egos of

each other and operate as a single business enterprise.

20.

Through its hierarchical structure, the WATCHTOWER DEFENDANTS

assume complete responsibility for the development, protection and discipline of its

membership, especially the children of members. All male members, whether Elders,

Ministerial Servants, Pioneers and/or Publishers, are appointed and empowered by

the GOVERNING BODY to carry out this responsibility. Male members who are

appointed to privileges of service, such as elders and ministerial servants, are put in a

PAGES.
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21.

22.

position of trust over members of the congregation who are taught to respect that

trust relationship. Pursuant to this relationship of trust and respect, congregation

members and others affiliated with the organization are led to believe that they may

safely leave their children with elders, ministerial servants, and others in leadership

positions.

Despite detailed knowledge of a severe problem with sexual abuse of minors

by leaders in the Watchtower Defendants' organization, the Watchtower Defendants

showed willful indifference and/or reckless and/ or intentional disregard for the

children entrusted to their care. Rather than implement measures to redress and

prevent the sexual molestation of these children, the Watchtower Defendants engaged

in a systematic pattern and practice of suppression of information to cover-up and

hide incidents of child molestation from law enforcement and their membership in

order to protect those within the Watchtower Defendants' organization who

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

To further their' goals, the WATCHTOWER DEFENDANTS groom male

members to become elders, ministerial servants and to hold other leadership positions

through leadership schools and curriculum published by the Watchtower

Defendants' organization. The Watchtower Defendants encourage and authorize

these trained leaders as well as male members of the organization to develop

relationships of trust with women, children and families and to assume the role of

counselor and advocate for any problems that might arise, including claims of child

abuse. It is the responsibility of the Elders and those higher up in the chain of

command, all the way up to the GOVERNING BODY, to decide if abuse has occurred

and how it should be handled.

PAGE 6.
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"

were not disclosed to or made available to law enforcement authorities or others in

order for law enforcement to investigate the crimes of these leaders in the

Watchtower Defendants' organization. The Watchtower Defendants furthered this

conspiracy of concealment by, among other things: failing to properly investigate

complaints of sexual misconduct; failing to report such allegations to law enforcement

authorities; and failing to remove molesting leaders or prevent their access to

children. Molesting leaders were allowed to remain as leaders in good standing in

the organization and were allowed continued frequent and unsupervised access to

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et aI.

children in the organization. At all material' times, the WATCHTOWER

DEFENDANTS have prohibited the victim andlor accuser from warning others or

speaking about the matter to anyone under penalty of discipline. Victim/accusers

were not permitted to report suspected abuse to outside authorities or to other

Publishers within the organization, despite secular laws 'and duties regarding the

reporting of sexual abuse. The Watchtower Defendants represented to Plaintiffs,

members of the organization and the public at large that Don Serjeant was fit to lead,

when in fact he was a predator pedophile. The Watchtower Defendants knew or

should have known that Don Serjeant would continue to sexually molest children,

using his leadership positions to gain access and control over his victims.

committed acts of sexual molestation against children. The Watchtower Defendants

have likewise engaged in the routine practice of maintaining secret archival files

regarding sexual abuse by elders, ministerial servants, pioneers, male publishers and

other leaders in the organization. The existence of these files and the contents thereof

III
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23.

24.

From at least 1955 until the date of his death, the WATCHTOWER

Defendant BOTHELLCONGREGATION OF JEHOVAH'S WITNESSESthe repeated

promote Don Serjeant as a ministerial servant and leader in good standing in the

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

sexual and physical abuse by Don Serjeant and asked for their help. The Elders of

Defendant BOTHELL CONGREGATION OF JEHOVAH'S WITNESSES told Suzan

As early as 1962, if not before, Don Serjeant began sexually molesting and

physically abusing his daughter, Suzan, who was seven years old at the time. Suzan

finally complained to the Elders of Defendant BOTHELL CONGREGATION OF

JEHOVAH'S WITNESSES,where Don Serjeant was a leader in good standing and

Suzan was a participant as a member of his family. Suzan described to the Elders of

DEFENDANTS vested Don Serjeant with leadership authority within the

WATCHTOWER DEFENDANTS' organization as a ministerial servant and at all

times held him out to be a ministerial servant in good standing.

not to discuss the matter with anyone else and that they would take any and all

necessary action. The Elders of Defendant BOTHELL CONGREGATION OF

JEHOVAH'S WITNESSESreported Suzan's complaint to Don Serjeant whereupon

Don Serjeant beat her for talking to the Elders. The Elders were informed of this and

other beatings. Despite their knowledge and representations, the WATCHTOWER

DEFENDANTS did nothing to assist Suzan, to protect Suzan or other young girls

from further abuse, to discipline Don Serjeant or to warn others of the threat he

posed. The WATCHTOWER DEFENDANTS made no report to law enforcement

authorities or others. Instead, the WATCHTOWER DEFENDANTS continued to
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25.

Defendant NORTH ALBANY CONGREGATION OF JEHOVAH'S WITNESSES,

within the organization.

where the WATCHTOWER DEFENDANTS continued to promote Don Serjeant as a

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

At some time prior to 1984,Don Serjeant moved to Albany, Oregon and joined

ministerial servant and leader in good standing, and placed him in positions of

authority with supervision and control of children, despite the WATCHTOWER

DEFENDANTS' knowledge that he was sexually and physically abusing young

children. The WATCH TOWER DEFENDANTS made no effort to warn families of

organization, placing him in positions of control and supervision over children and

they thereby aided, abetted and ratified the abuse of Suzan and other young victims

Defendant NORTH ALBANY CONGREGATION that a sexual predator was in their

midst and that their children were at risk. Beginning sometime after 1978 for a

number of years until 1989, Don Serjeant repeatedly sexually abused his

granddaughter, Plaintiff CHRISTINA VIZENOR who was born on September 3, 1977.

From 1984through 1989,Don Serjeant repeatedly sexually abused Plaintiff LEANNA

MORLEY, a participant in Defendant NORTH ALBANY CONGREGATION OF

JEHOVAH'S WITNESSES.Plaintiff LEANNA MORLEY was approximately 9 years

old when the abuse began. Beginning in 1986,Don Sergeant also began repeatedly

sexually assaulting Plaintiff JESSICA SCHROEDER who was also a participant in

Defendant NORTH ALBANY CONGREGATION OF JEHOVAH'S WITNESSES.

Plaintiff JESSICA SCHROEDER was approximately 6 years old when the abuse

began. The WATCHTOWER DEFENDANTS' agent, Don Schroeder, had access to
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"

each of the Plaintiffs due to his appointed leadership position as a ministerial servant

26,

27.

For three decades, the WATCHTOWER DEFENDANTS knew or should have

in the organization.

Plaintiff's Second Amended Complaint .
Morley et al., v. North Albany Congregation et al.

Plaintiff LEANNA MORLEY'S family that they were not to report the abuse to

punish Plaintiff LEANNA MORLEY. The WATCHTOWER DEFENDANTS told

WATCHTOWER DEFENDANTS to address this abuse by their agent, Don Serjeant,

who was a ministerial servant and leader in the organization. The WATCHTOWER

anyone, not even law enforcement authorities or other Publishers. The abuse of

Plaintiff Jessica Schroeder continued after 1989.

graphically depicted Don Serjeant's sexual abuse of his daughter. He gave the journal

to the WATCHTOWER DEFENDANTS through the Elders of Defendant NORTH

ALBANY CONGREGATION OF JEHOVAH'S WITNESSES and asked the

DEFENDANTS did nothing about the sexual abuse described in the journal except to

In about 1989, Plaintiff LEANNA MORLEY'S father found a journal which

as a ministerial servant and leader in good standing, entrusting him with the

known that Don Serjeant was using his authority as ail. appointed leader in the

organization as a means of sexually molesting and physically abusing young children.

Nevertheless, the WATCHTOWER DEFENDANTS allowed Don Serjeant to continue

authority to supervise and control children in the WATCHTOWER DEFENDANTS'

local congregations, many of whom he sexually molested. The WATCHTOWER

DEFENDANTS failed to notify anyone that Don Serjeant was molesting or had

sexually molested young children. They further failed to take any steps to protect
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29.

28.

advocate and counselor to Plaintiffs and their families and instructed Plaintiffs and

to discipline or otherwise hold Don Serjeant accountable for his conduct or to assist

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

The WATCHTOWER DEFENDANTS did not report the abuse to law

organization and not to disclose the abuses to any other publishers or outside

authorities. They even punished those who dared to complain. Thus, the

DEFENDANTS also aided, abetted and ratified the abuse by disciplining the victims

who dared to report the abuse to the WATCHTOWER DEFENDANTS, further

increasing Don Serjeant's power over them.

Plaintiffs and their families sought the advice and protection of the

WATCHTOWER DEFENDANTS and told them about the abuses perpetrated by their

agent, Don Serjeant. The WATCHTOWER DEFENDANTS assumed the role of

their families to keep the abuse matters within the WATCHTOWER DEFENDANTS'

these young victims from his abuse, but instead continued to place their agent, Don

Serjeant, in positions of supervision and control over children. They also knowingly

concealed this information from Plaintiffs and others. The WATCHTOWER

WATCHTOWER DEFENDANTS aided and abetted the perpetrator and ratified his

conduct, causing further damage to Plaintiffs.

enforcement authorities nor did they warn any other members of the NORTH

ALBANY CONGREGATION OF JEHOVAH'S WITNESSES, INC., or any other

congregation, that a dangerous sexual predator was in their midst. They did not act to

help Plaintiffs or their families deal with the trauma and actively prevented them

from obtaining help from trained and appropriate resources. They also took no steps
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30.

a. aiding, abetting and ratifying the abuse of children by leaders in the

Plaintiffs by, among other things:

him in addressing his propensities. Instead, they continued to allow him to act as

their agent, with control and supervision over children.

!,laintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

organization;

b. blaming, humiliating, sanctioning and/or disciplining victims/ accusers

of sexual abuse instead of the perpetrators

c. negligently failing to report such sexual abuse, including the abuse by

Don Serjeant, to law enforcement and governmental child welfare

agencies and requiring that Publishers not make such reports.

d. negligently failing to warn Plaintiffs, their families, and others of the

risk of Don Serjeant's abuse after they knew or should have known of

Don Serjeant's propensities to use his position of leadership to engage in

acts of sexual abuse.

e. negligently failing to train its Elders, volunteers, appointed overseers

and other associated individuals to prevent, identify, investigate,

respond to or report child abuse.

f. negligently failing to adopt adequate policies and procedures for the

protection of children and other publishers and/or to implement and

comply with such procedures that did exist.

Don Serjeant used the authority of his position as a ministerial servant in the

WATCHTOWER DEFENDANTS' organization to sexually abuse Plaintiffs. The

WATCHTOWER DEFENDANTS directly and vicariously caused foreseeable harm to
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g.failing to properly investigate matters brought to the WATCHTOWER
1 DEFENDANTS' attention involving child sexual abuse and/ or2 suspicions of child sexual abuse.3

h.negligently allowing Don Serjeant to move between congregations as a
4

leader in good standing and placing him in leadership positions with
5

authority over children after the WATCHTOWER DEFENDANTS knew
6

or should· have known of his propensities to use his position of

7

leadership to engage in acts of sexual abuse of children.

8

i.negligently failing to provide child abuse victims and their families with

9

any assistance in coping with the trauma of abuse and preventing

10

Plaintiffs and their families from reporting the abuse to outside

11

authorities and obtaining outside help to deal with the trauma of abuse.

12

j.
concealing from Plaintiffs and their families that the WATCHTOWER

13

DEFENDANTS had information that Don Serjeant was abusing young

children.
14 k.negligently failing to undertake a sexual offender evaluation, provide
15 sexual offender treatment and/or obtain psychiatric evaluation and16

treatment of Don Serjeant after they knew or should have known of his
17

propensities to use his position of leadership to engage in acts of sexual

d

18

abuse.
0: :i ~

19
1.negligently failing to properly supervise Don Serjeant as a leader in the

~~i~~
20 organization or to monitor his activities after they knew or should haveu- Gila ca II II:

:E !t~oi!III • 21
known of his propensities to use his position of leadership to engage in

GfSi~Ii zc co
acts of sexual abuse.
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31.

Plaintiffs did not discover and could not have discovered through the exercise

of reasonable diligence their injuries that resulted from the abuse or the causal

connection between their injuries and the wrongful conduct of the WATCHTOWER

DEFENDANTS until less than three years before the filing of this lawsuit.

CAUSES OF ACTION

COUNT I

RESPONDEAT SUPERIOR

32.

For a number of years, beginning in 1984, as an agent and alter ego of the

WATCHTOWER DEFENDANTS, Don Sergeant repeatedly committed sexual battery

upon the persons of the Plaintiffs in the State of Oregon. Each of the WATCHTOWER

DEFENDANTS was in the chain of command and acted pursuant to the authority

granted to them as agents and the alter ego of the GOVERNING BODY and each

other, utilizing such leadership and authority to carry out and/ or aid, abet and ratify

the sexual abuse of Plaintiffs. The WATCHTOWER DEFENDANTS are therefore

liable for the sexual battery of Plaintiffs under the legal theory of respondeat superior.

COUNT II

COMMON-LAW NEGLIGENCE

33.

At all material times, WATCHTOWER DEFENDANTS assumed a duty to

protect Plaintiffs from sexual predators within the WATCHTOWER DEFENDANTS'

organization. The WATCHTOWER DEFENDANTS further knew or should have

known that Plaintiffs were at risk of foreseeable harm by their agent, Don Serjeant,

whom the WATCHTOWER DEFENDANTS had placed in leadership positions with

supervision and control over children, but failed to act to protect them from said

PAGE14. Plaintiff's Second Amended Complaint
Morley et at, v. North Albany Congregation et al.
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34.

At all material times, the WATCHTOWER DEFENDANTS knew or should

have known of Don Serjeant's propensities to use his position as a leader in the

organization to engage in acts of sexual abuse. The WATCHTOWER DEFENDANTS

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

As a direct result of the negligent conduct of the WATCHTOWER

DEFENDANTS, Plaintiffs have suffered the injuries and damages described herein.

COUNT III

NEGLIGENT HIRING, RETENTION AND SUPERVISION

35.

harm. The WATCHTOWER DEFENDANTS breached their duty to the great harm of

Plaintiffs.

retention and supervision of their agent, Don Serjeant, and Elders of the local

congregations.

III

failed to adequately investigate, discipline, evaluate, treat, supervise and otherwise

monitor the conduct of Don Serjeant who was under their control. They therefore

negligently hired, retained and supervised Don Serjeant in the organization at a time

when they knew or should have known of his properisities to engage in acts of sexual

abuse against Plaintiffs and other young children. The WATCHTOWER

DEFENDANTS also failed to adequately train and supervise the Elders of the local

congregations to whom they had entrusted the responsibility of investigating,

evaluating and handling all reports or suspicions of child abuse. Plaintiffs have

suffered grave harm due to WATCHTOWER DEFENDANTS' negligent hiring,
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COUNT IV

COUNT V

BREACH OF FIDUCIARY DUTY

38.

As a direct result of the aggravated negligent conduct of the WATCHTOWER

DEFENDANTS, Plaintiffs have suffered the injuries and damages described herein.

demonstrated a conscious indifference to the safety and welfare of Plaintiffs, entitling

Plaintiffs to amend and seek damages under O.R.S.18.535.

37.

Plaintiff's Second Amended Complaint
Morley et aI., v. North Albany Congregation et aI.

AGGRAVATED NEGLIGENCE

36.

The behavior of the WATCHTOWER DEFENDANTS set forth above

The WATCHTOWER DEFENDANTS placed themselves in a position of trust

and confidence with Plaintiffs. The relationship between Plaintiffs and the

WATCHTOWER DEFENDANTS' organization was fiduciary in nature and imposed

on the WATCHTOWER DEFENDANTS a duty to act in Plaintiffs' best interests.

39.

III

Because of this special relationship between the Plaintiffs and the

WATCHTOWER DEFENDANTS, Plaintiffs and their families placed their trust and

confidence in the WATCHTOWER DEFENDANTS that they would not harm

Plaintiffs or fail to warn Plaintiffs of potential harm. Further, Plaintiffs and their

families placed their trust and confidence in the WATCHTOWER DEFENDANTS that

they would protect Plaintiffs from harm.
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40.

43.

COUNT VI

of children.

report to law enforcement the abusive conduct of Don Serjeant prior to the abuse of

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

The WATCHTOWER DEFENDANTS deliberately and negligently failed to

Oregon Revised Statutes and the common-law, to report the abuse or suspected abuse

As a direct result of the conduct of the WATCHTOWER DEFENDANTS,

Plaintiffs have suffered the injuries and damages described herein.

NEGLIGENCE PER SE and COMMON-LAW NEGLIGENCE:
FAILURE TO REPORT SUSPECTED CHILD ABUSE

42.

The WATCHTOWER DEFENDANTS had a duty, under Section 419Bof the

The above acts and/or omissions by the WATCHTOWER DEFENDANTS,

either independently or in conjunction with each other, constitutes a breach of the

fiduciary duty owed to Plaintiffs by WATCHTOWER DEFENDANTS.

41.

Plaintiff. Further, the WATCHTOWER DEFENDANTS failed to report abuse of

Plaintiffs by Don Serjeant to law enforcement. The WATCHTOWER DEFENDANTS

thereby violated Section 419Bof the Oregon Revised Statutes intended to safeguard

and enhance the welfare of abused children. Plaintiffs were members of the class of

persons Section 419B was designed to protect and were injured as a result of The

WATCHTOWER DEFENDANTS' violation of the statute. Such violation constitutes

negligence per se. The WATCHTOWER DEFENDANTS' failure to report also

constitutes common-law negligence. The WATCHTOWER DEFENDANTS asserted

PAGE 17.

1

234567891011121314151617
U

18

ca: :i r;

19

~~:!;
20U .• GIGI :1/1I:1a:-i'm C!.i

iof~
21

III ca: ! zc COO' if 22(I) •••wz 23

2425

218



-
>

I' ~

44.

COUNT VII

have decreased the harm to the Plaintiffs from the effects of the abuse.

As a direct result of the WATCmOWER DEFENDANTS' failure to report Don

Plaintiff's Second Amended Complaint
Morley et aL,v. North Albany Congregation et aI.

FRAUD, FRAUDULENT CONCEALMENT AND CONSPIRACY

45.

Plaintiffs and their families from reporting the abuse to, or seeking help from, sources

and authorities outside the WATCHTOWER DEFENDANTS' organization. The

WATCHTOWER DEFENDANTS, with conscious disregard for the welfare of

Plaintiffs, violated that duty to Plaintiffs' detriment.

their authority over both Plaintiffs and their abuser, Don Serjeant, creating a special

relationship of trust and confidence and power over Plaintiffs. In the context of this

special relationship and the uneven balance of power, the WATCHTOWER

DEFENDANTS assumed a duty to handle all reports of child abuse and prevented

Serjeant's abuse to law enforcement, Plaintiffs were deprived of Oregon's victim

assistance program that would have provided for counseling and care that would

agent, Don Serjeant was using his position of authority in the organization to abuse

Plaintiffs incorporate herein by this reference all paragraphs of this Complaint

as if fully set forth herein. Plaintiffs further state that after receiving reports that their

adolescents, the WATCHTOWER DEFENDANTS, with the intent to keep the

information from Plaintiffs, other victims similarly situated and the community-at­

large, willfully concealed that information. The WATCmOWER DEFENDANTS

materially misrepresented to Plaintiffs and their families that Don Serjeant was a

leader in good standing with authority to instruct Plaintiffs and other children in
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spiritual, ethical and. moral matters and that their agent was to be obeyed. The

47.

46.

48.

act in the best interests of Plaintiffs and other children entrusted to their care. The

Plaintiff's Second Amended Complaint
Morleyet al., v. North Albany Congregation et al.

The WATCHTOWER DEFENDANTS, and each of them, in concert with each

WATCHTOWER DEFENDANTS failed to disclose that they knew of Don Serjeant's

As fiduciaries to Plaintiffs, the WATCHTOWER DEFENDANTS, and each of

WATCHTOWER DEFENDANTS further materially misrepresented that they would

propensity to use his leadership position to sexually abuse Plaintiffs and others and

that they were doing nothing to protect the children under their care. Plaintiffs did

not know of the falsity of the WATCHTOWER DEFENDANTS' representations, were

entitled to rely upon them and did in fact reasonably rely upon them to their serious

injury and harm.

By holding out Don Serjeant as a Ministerial Servant and leader, qualified to

provide religious instruction and counsel, and by undertaking the religious

instruction and spiritual and emotional counseling and training of plaintiff, and by

accepting, through their agents Don Serjeant and other leaders, including Elder and

Ministerial Servants, the control and responsibility of the Plaintiffs as minors, the

WATCHTOWER DEFENDANTS and each of them entered into a fiduciary

relationship with the minor plaintiff.

and conspired to conceal such information from Plaintiffs.

them, had the duty to obtain and disclose information relating to sexual misconduct

by their agent Don Serjeant. The WATCmOWER DEFENDANTS failed to disclose
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49.

COUNT VIII

COUNT IX

RATIFICATION

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

Upon learning that its agent, Don Serjeant had sexually abused Plaintiffs and

others, the WATCHTOWER DEFENDANTS failed to take any steps to discipline or

furtherance of the conspiracy.

other and with the intent to conceal and defraud, conspired and came to a meeting of

the minds whereby they would misrepresent, conceal or fail to disclose information

relating to the sexual misconduct of their agent, Don Serjeant. By so concealing, the

WATCHTOWER DEFENDANTS and each of them committed at least one act in

At TER EGO AND SINGLE BUSINESS ENTERPRISE

50.

The WATCHTOWER DEFENDANTS are organized and· controlled and their

affairs are so conducted that they are, in fact, mere instrumentalities and alter egos for

each other and liable for each other's acts. Alternatively, the WATCHTOWER

DEFENDANTS were all engaged, at all material times, in a single business enterprise

and are liable for each other's acts.

III
PAGE 20.

otherwise hold Don Serjeant accountable for his actions and continued to maintain

that Don Serjeant was a leader in good standing with the organization, with authority

to supervise and control children, until his death. The WATCHTOWER

.DEFENDANTS have thereby ratified Don Serjeant's conduct in sexually abusing

Plaintiffs and others. The WATCHTOWER DEFENDANTS are thus liable in damages

to Plaintiffs.
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COUNT X

NEGLIGENT USURPATION OF INVESTIGATORY FUNCTION

51.

Section 419B of the Oregon Revised Civil Statutes (and predecessor provisions)

requires officials to perform specific responsibilities to carry out the policy of the

statute described in Section 419.005 (and its predecessors). The WATCHTOWER

DEFENDANTS assumed these duties and responsibilities, but negligently failed to

perform them.

52.

As a direct result of the WATCHTOWER DEFENDANTS' negligent conduct,

Plaintiffs have suffered the injuries and damages described herein.

COUNT XI

VIOLATION OF OREGON STATUES SECTION 161.55

53.

Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth

herein. The WATCHTOWER DEFENDANTS' acts described herein violate Oregon

Statutes §161.155 in that the WATCHTOWER DEFENDANTS conspired with one or

more other person to commit acts injurious to the public health, to public morals, or

to pervert or obstruct justice, or the due administration of the laws.

COUNT XII

VIOLA nON OF OREGON STATUES SECTION 162.325

54.

Plaintiffs incorporate all paragraphs of this Complaint as if fully set forth

herein. The WATCHTOWER DEFENDANTS' acts described herein violate

PAGE21. Plaintiff's Second Amended Complaint
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Oregon Statutes §162.325 in that the WATCHTOWER DEFENDANTS harbored,

DAMAGES

55.

As a result of Defendants' acts, Plaintiffs have incurred and will continue to

~~

.·"JamesO. Nelson OSB#74230
f Attorneys for Plaintiffs

Plaintiff's Second Amended Complaint
Morley et al., v. North Albany Congregation et al.

had committed a felony, with the intent that their agent, Don Serjeant, might avoid

or escape arrest, trial, conviction and/or punishment, and the WATCHTOWER

DEFENDANTS having knowledge that their agent, Don Serjeant had committed a

felony.

concealed and/or aided their agent, Don Serjeant, after their agent, Don Serjeant,

incur costs for medical expenses, counseling and psychological treatment, have lost

earning capacity and have suffered and will continue to suffer extreme, permanent

manifestations, embarrassment, loss of self-esteem, disgrace, humiliation, loss of

enjoyment of life, and economic damages of $(amount to be inserted prior to trial)

and non-economic damages of $4,000,000as to each Plaintiff.

WHEREFORE, Plaintiffs demand judgment against Defendants individually,

emotional distress and psychological harm with accompanying physical

jointly and severally in an amount for economic damages of $(amount to be inserted

prior to trial) and non-economic damages of $12,000,000,plus costs, disbursements,

and whatever relief the court deems just and equitable.

DATED this I« day of September, 2003.

NELSON & MacNEIL, P.C.
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SUBMITTED BY:
James G. Nelson OSB #74230
Nelson & MacNeil, P.e.
P.O. Box 946

Albany, OR 97321
(541) 928-9147 - Office

FIBICH, HAMPTON, LEEBRON & GARTH
Tommy Fibich, Esq.
Hartley Hampton, Esq.
Diane McGehee, Esq.
1401 McKinney, Suite 1800
Five Houston Center
Houston, Texas 77010
Telephone 713-751-0025

LOVE & NORRIS

Gregory S. Love (Pro hac vice to be submitted)
Kimberlee D. Norris (Pro hac vice to be submitted)
314 Main Street, Suite 300
Fort Worth, Texas 76102-7423
Telephone: 817/335-2800
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JOHNKAEMPF
Direct Dial: (503) 499-4468
E-mail: john.kaempf@bullivantcom

Via Facsimile and U.S. Mail

The Honorable John A. McCormick
Circuit Court Judge
Linn County Circuit Court
PO Box 1749
Albany, OR 97321-0491

RECEIVED SEP 2 32DDJ

E:113Bullivant Houser Baileyrc
Attorneys at Law

September 22, 2003

Re: Leanna Morley, et al. VS. North Albany Oregon Congregation, Watchtower
Bible and Tract Society of New York, Inc., et al.
Linn County Circuit Court Case No. 030431

Dear Judge McCormick:

I learned today that you are assigned to hear the oral argument of the defendants'
ORCP 21 Motions against the First Amended Complaint tomorrow, September 23,2003,
beginning at 10:00 a.m,· Ron Bailey and I represent the defendants.

This confirms that the defendants filed an original supporting Memorandum, as well
as a Reply Memorandum, in support of the ORCP 21 Motions, and that the Court has thes~
pleadings in its file, If you do not have these pleadings, please notify my office immediately,
and we will get copies of them to you.

This further confirms that, pursuant to a September 19,2003 letter hand-delivered to
the Court, the plaintiffs withdrew their "Supplemental" memorandum in opposition to
defendants' Motions. Therefore, the Court will not need to read that pleading, and
defendants will not need to respond to it.

Thank you for your attention to this matter. I look forward to the hearing tomorrow
mornmg.

JTK:eku

cc: James G. Nelson, Plaintiffs' Attorney (via facsimile and regular mail)

300 Pioneer Tower, 888 SV'/ Fifth Avenue, Portland, OR 97204-2089 • 503.22~ 11'351 Fax 503.295.0915

www.bullivant.coml~t: •..•de Vancouver Portland Sacramento San Flc...cisco Irvine Las Vegas225



RECEIVED DEe 1 0 2003

Nelson & MacNeil, RC~
ATIORNEYS AT LAW • ALBANY OFFICE (541) 928-9147 • CORVALLIS OFFICE (541) 758-5347

December 9, 2003

Attorneys: James G. Nelson • Christopher E. MacNeil
Legal Assistants: Heather L. Brown • Laura C. Grant

The Honorable John McCormick
Linn County Circuit Court
PO Box 1749
Albany OR 97321

Re: Morley et al. v. North Albany Oregon Congregation, et al.
Case No. 030431

Dear Judge McCormick:

Please find enclosed a trial court decision in a similar case against some of the
Watchtower entities in which they raised the issue of "ecclesiasticalabstention" as they
have in this case. The Tennessee court has rejected that challenge at the pleading stage.

Sincerely,

JGN/lkg
Enclosure(s)
cc: Ron Bailey

Diane McGehee
Greg Love.

213 WATER AVE. NW, SUITE 100 P.O. BOX 946 • ALBANY, 0"'" 17321 • FAX (541) 928-3621
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REeE"FB DEe 1·
o 2003

IN THE CIRCUIT COURT FO.R THE FOURTEENTH nmrCIAL DISTRlCT OF
TENNESSEI;, AT MANCHESTER, PART II

BARBARAj.ANDERSON,~d
A. JOSEPH ANDERSON,

Plaintiffs,

VS.

WATCHTOWER BIBLE AND TRACT
SOCIETY OF NEW YORK, INC.,
WATCHTOWER BiBLE AND TRACT
SOCIETY OF PENNSYLVANIA,
WATCHTOWER ENTERPRISES, L.L.C.,
WATCHTOWER FOUNDATION, INC.,
WATCHTOWER ASSOCIATES, LTD.,
KINGDOM SUPPORT SERVICES, INC.)
CmuSTIANCONGREGATIONOF
JEHOVAH'S WITNESSES,
RELIGIOUS ORDER OF JEHOVAH'S

wITNESSES, THE WATCHTOWER
GROUP INC., MANCHESTER
CONGREGATION OF JEHOVAH'S

WITNESSES ELDERS, LAWRENCE A.
SEELY, GARY HOBSON, DALE
DORJ\1fANEN, ROBERT E. MATTHEWS,
DAVID SEMONIAN, J. R BROWN,
JOHN DOE #1, JOHN DOE #2, JOHN DOE
#3, and J0HN DOE #4,

';:·t "

Defendants.

)
)
)
)
)
)
\
J

)
)
)
)
)
)
)
)
)
)
)
)

. )
)
)
)
)
)
)
)
)
)

No.: 32,382

F~~ED
NOV 0 3 2003

ORDER

This cause came on to be heard by the undersigned on October 6, 2003 on the,
dcfend~ts' motion to dismiss the amended complaint of the plaintiffs. Defendants allege two

grounds: one, that the court lacked subject matter jurisdiction and two, the amended complaint

should be dismissed for failure to state a claim. On the first matter, defendar1ts cite Tennessee
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Rules of Civil Pro cedure 12.02(1) and $ets out in great detail Tennessee and U. S. Supreme

Court dedsions·that specifically prohibit civil courts from exercising jurisdiction over internal

matters of a church because of the constitutional doctrine of "ecclesiastical abstention".

Plaintiffs counter that specifically in counts one through seven of the amended complaint there

are clear assertions of well established causes of action that they expressly plead specifically;

intentional, malicious, and fraudulent tortious conduct. The parties have plead exhaustively a
... . -

variety of issues much of which this court should not consider in a motion to dismiss. (Thcy are

more appropriate in a motion for summary judgment.) Just as in a motion for summary

judgment, it is the obligation of the trial court to construe the complaint liberally in favor of the

plaintiff taking an allegations of fact as. true and denying the motion unless it appears that the

plaintiff can prove no set offacts in support of plaintiffs' clahn It is the opinion of the

undersigned that the court has jurisdiction of one through seven of the complaint which alleges

malicious, fraudulent, and bad faith conduct. Count eight is somewhat more suspect in light of

the fact that there is no current Tennessee case law that addresses c'wrongful disfenowship" as a

cause of action, however the plaintilfwil1 be allowed to go forward at the present time on all
.~

eight cour~ts.Wherefore, the defendants' motion to dismiss is respectfully denied

Even in the absence of the doctrine of "ecclesiastieal abstention" which this writer

wholeheartedly embraces, the litigants cem r~st assured that the troubled soul of this trialjudge

has no desire to sit in judgment on matters of internal discipline, faidJ, church customs, and

church government of his fellow human beings. Nor to permit ajury to do likewise.
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Kaempf. John

From:
Sent:
To:
Cc:
Subject:

Kaempf, John
Thursday, December 11, 2003 12:08 PM
'john.a.mccormick@ojd.state.or.us'
James Nelson (E-mail)
Morley v. Watchtower (Case #030431 ) RFCff'FD DEe 1 5 ZooJ

Dear Judge McCormick: I see that on December 9,2003, even though the
briefing has closed and we are awaiting your ruling on the defendants' Rule 21
motions, Mr. Nelson, plaintiffs'attorney, took it upon himself to send you a letter with a
ruling from a Tennessee trial court case, where the Complaint is not attached and the
nature of the claims is unknown.

With all due respect to Mr. Nelson, if you are going to consider trial court rulings,
we hope you will consider the Letter Opinion and Order we submitted from your
colleague, the Honorable Locke Williams, in the similar case of Davidow v.
Watchtower, Benton County Circuit Court Case No. 0210345, where many of the same
motions before you were granted. Please note that the same lawyers filed the
Davidow case.

Thank you. We look forward to receiving your rulings.

John Kaempf

John Kaempf
BullivantlHouserlBailey PC
888 S.W. Fifth Avenue, Suite 300
Portland, OR 97204
mailto:john .kaempf@bullivant.com
direct dial: 503.499.4468- fax: 503.295.0915
http://www.bullivant.com
Seattle. Vancouver. Portland. Sacramento. San Francisco. Irvine. Las Vegas

1
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CIRCUIT COURT OF OREGON
FOR BENTON COUNTY

LOCKE A. WILLIAMS
CIRCUIT JUDGE

BENTON COUNTY COURTHOUSE
P.O. BOX 1870
CORVALLIS, OREGON 97339

(541) 766-6827

April 21, 2003

James G. Nelson

Attorney at Law
P.O. Box 946

Albany, OR 97321

John T. Kaempf

Attorney at Law
300 Pioneer Tower
888 SW Fifth Avenue

Portland, OR 97204-2088

Re: Davidow v. Watchtower, et al.; Case No. 02-10345

Counsel:

The above-referenced matter carne before the Court on March 3, 2003, for hearing upon
Defendants' (hereinafter collectively referred to as the "Defendants"and exclusive of Defendant Troy
Christian McKenzie) ORCP 21 Motions. Plaintiff appeared by and through his attorney, James G.
Nelson. Defendants appeared by and through their attorney, John T. Kaempf Prior to the
commencement of the hearing, Counsel advised the Court that they had resolved the matters raised by
Defendants' Motions to Strike and thus limited their argument to Defendants' Motions to Dismiss.
Plaintiffhas prepared and tendered to the Court for filing a Second Amended Complaint, which
amended complaint addresses the issues raised by Defendants' motions to strike and adds several new
causes of action that were not before the Court for this ORCP 21 hearing. Therefore, the Court limits

this discussion and decision to the counts contained in Plaintiff's First Amended Complaint which have
been moved against by Defendants' pending motions to dismiss.

The Court, having taken the matter under advisement, has reviewed and considered the

arguments of Counsel and each party's memorandum(s) of law and the statutes and case law cited

therein. In addition, each party has supplemented their arguments by submitting additional case law to
the Court after the conclusion of the hearing.

=
Davidow v. Watchtower, et aI., Case No. 02-10345

.EXHIBIT A
PAGE_i_OF ..1..-

Page 1 of4
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For purposes of considering Defendants' Motion to Dismiss, this Court is limited to the facts
stated in Plaintiff's First Amended Complaint and accepts as,true the allegations and all reasonable

inferences that may be drawn from them. A pleading that contains an allegation of material fact as to
each element of the claim for relief, even ifvague, is sufficient to survive a motion to dismiss.

This case involves allegations of sexual abuse committed by one church member of minor age
against another church member of minor age. Plaintiff's allegations are summarized as follows:

(a) That in approximately 1984, Plaintiff was repeatedly sexually molested by Defendant
Troy Christian McKenzie (hereinafter referred to as "McKenzie") at a location or locations away from

church property and not during any church activities;

(b) That at all material times, Plaintiffand McKenzie and their mothers were Jehovah's
Witnesses and members of Defendant North Albany Oregon Congregation of Jehovah's WItnesses
and, by virtue of organizational hierarchy, the other Defendants;

(c) That in 1985, Plaintiff disclosed the sexual abuse to his mother who immediately
reported the abuse to Defendants;

(d) That Defendants instructed Plaintiff and his mother not to report the abuse to the
authorities or seek outside help and Defendants stated they would handle the matter within the church
community;

(e) That Defendants knew or should have known of McKenzie's propensity to engage in
acts of sexual abuse and failed to warn Plaintiff; and

(f) That Defend~ts failed to properly address the abuse and they did not report the abuse
to law enforcement or any governmental child welfare agency.

Plaintiff asserts, alternatively, claims against Defendants for (I) negligence based on a duty
arising out ofa special relationship between the'parties; (2) in the absence ofa duty, common law
negligence based on foreseeability of harm to Plaintiff; (3) negligent performance ofan assumed duty;
and (4) negligence per se based up~m violation of the child abuse reporting statute.

Defendants move this Court to dismiss Counts II (Negligence), ill (Gross Negligence), IV
(Breach of Fiduciary Duty), and V (Failure to Report Child Abuse) of Plaintiff's First Amended

Complaint for failure to state ultimate facts sufficient to constitute a claim for relief Defendants argue
that (I) they do not have a duty to protect Plaintiff from the actions of another church member, and (2)

the Constitutions of the United States and Oregon prohibit this Court from inquiring into the correctness

of the Church's beliefs, policies, and disciplinary practices. Wrth regard to Count V, Defendants argue
that ORS 419B. 0 10 does not provide for a civil cause of action when it is violated.

Davidowv. Watchtower. etal .•Case No. 02-10345
EXHIBIT A
PAGE .:z OF-':I:-

Page 2 of4
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(1) The existence of a "duty" is a question of law for the Court. Cook v. School Dist.

UH3J, 83 Or App 292, 295, 731 P2d 443 (1987). Plaintiff asserts negligence based on a duty arising
out of a special relationship between the parties. The question of whether a church has a duty to

protect its members from each other appears to be one of first impression in Oregon so the Court may
consider decisions from other jurisdictions addressing this issue.· The case of Bryan R. V. Watchtower
Bible and Tract Society of New York. Inc., 738 A2d 839 (Maine 1999), cited by Defendants is

factually very similar to this case. Similar to the plaintiff in Bryan R., Plaintiff in this case does not allege
that McKenzie was an agent or employee of the church. Nor does Plaintiff allege that McKenzie
occupied any position of authority, such as church elder. Plaintiff does not allege that the church
affirmatively placed McKenzie in any position of control or supervision of children or that the church
knowingly placed McKenzie in a position where he could sexually abuse children within a church
setting. Plaintiff's First Amended Complaint alleges that Defendants held a position of trust in relation
to Plaintiff and expected Plaintiff and his family to recognize the relationship as one of special trust and
confidence. These allegations are not sufficient to identify a special relationship. Plaintiff has not

alleged ultiniate facts to support a claim that a special relationship exists between himself and the church
sufficient to give rise to a duty of the church to protect Plaintiff from other members of the church under
the circumstances presented in this case.

(2) In the absence of a duty that arises as a result of status, a relationship, or a particular
standard of conduct, "the issue of liability for harm actually resulting from defendant's conduct depends
on whether the conduct unreasonably created a foreseeable risk to a protected interest of the kind of
harm that befell the plaintiff" Fazzolari v. Portland School Dist. No. lI, 303 Or 1, 17, 734 P2d 1326
(1987). A general responsibility exists to not unreasonably expose people to a foreseeable risk of
harm. The concept of foreseeability refers to generalized risks of the type of incidents and injuries that
occurred rather than predictability of the actual sequence of events. Stewart v. Jefferson Plywood Co.,
255 Or 603, 469 P2d 783 (1970). Plaintiff's First Amended Complaint alleges that Defendants knew
or should have known that McKenzie had a propensity to engage in acts of sexual abuse and that

. failure to warn Plaintiff about McKenzie unreasonably exposed Plaintiff to a foreseeable risk of harm.

As stated before, Plaintiff does not allege that Mc~enzie was an agent or ·employee of the church; or
that McKenzie occupied any position of authority within the church; or that the church affirmatively

placed McKenzie in any position of control or supervision of children; or that the church knowingly
placed McKenzie in a position where he could sexually abuse children within a church setting. Even
accepting as true Plaintiff's allegation that Defendants knew that McKenzie had a propensity to engage

in acts of sexual abuse, Plaintiff has not alleged ultimate facts to support a claim that the harm to Plaintiff
was foreseeable.

(3) Plaintiff alleges negligent performance of an assumed duty. The Court agrees with

Defendants that this allegation requires an inquiry into the religious beliefs, policies, and practices of the

church, which inquiry is barred by the "free exer~ise of religion" clauses in the Oregon and. the U. S.
Constitutions.

Davidow v. Watchtower, et al., Case No. 02-10345 EXHIBIT

PAGE "5

A
OF ..:t..

Page 3 of4
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(4) Plaintiff alleges negligence per se based upon Defendants' violation of the Oregon child
abuse reporting statute. ORS 419B. 010 creates a statutory duty for "any public or private official
having reasonable cause to believe that any child with whom the official comes into contact has suffered
abuse or that any person with whom the official comes into contact has abused a child" to immediately

report the abuse. Defendants argue that ORS 419B. 010 does not provide a civil cause of action for
violations of the statute, and the Court agrees. However, under the doctrine of negligence per se, the

violation of a statute raises a rebuttable presumption of negligence if (1) the violation causes an injury to
a.member of the class of persons meant to be protected, and (2) the injury is ofa type which the statute

was enacted to prevent. Torres v. Pacific Power and Light, 84 Or App 412, rev. dismissed 304 Or 1,
740 P2d 792 (1987). Defendants argue that they fall within an exception to the reporting requirement
as a "member of the clergy" because the communication is privileged under ORS 40.260. Whether the
communication meets the privilege requirements ofORS 40.260 is a factual issue. For purposes of the

pending motion, Plaintiff has pled ultimate facts sufficient to state a claim for negligence per se.

The Court grants Defendants' motions to dismiss Counts IT, ill, and IV, but denies Defendants'
motion with regard to Count V. Mr. Kaempfwill kindly prepare an order.

Locke A Wtlliams

Circuit Court Judge

Davidow v. Watchtowe'r, et al.. Case No. 02-10345 EXHIBIT II--------
PAGE ---.!L OF ...t..

Page4of4
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Nelson & MacNeil, RC.

The Honorable John McCormick
Linn County Circuit Court
POBox 1749
Albany OR 97321

January 16,2004

ATIORNEYS AT LAW •
ALBANY OFFICE (541) 928-9147 'fd··c~!;'~·· RVALLIS OFFICE (541) 758·5347

AttMhJN~fufiJ'(;f~/{' • Christopher E. MacNeil
Legal Assistants: Heat er L. Brown • Laura C. Grant

04 ~H ~ 6 PH ~rH~,dDeIivery
TRIAL O:! '0'- r'fl.ffiK /,--"U;,jv~

B'f _

Re: Morley et al. v. North Albany Oregon Congregation, et al.
Case No. 030431

Dear Judge McCormick:

I am submitting to you two new rulings on similar cases against the Watchtower Bible
& Tract Society of New York.

Enclosed is an:Order from the case of Daniel West v. Watchtower Bible and Tract
Society of New York from the Superior Court of Yolo County in California, filed on
December 29,2003. The court allowed portions of the case to proceed in spite of the
Watchtower's First Amendment defenses.

Also enclosed is an Order from the case of Charissa W. and Nicole D. v. Watchtower
Bible and Tract Society of New York from the Superior Court of Napa County in
California, filed on December 17,2003. The Court, in the relevant portions, commented
on the First Amendment defense as follows:

Plaintiffs' complaint alleges, generally, that the plaintiffs and other minors
were regularly sexually abused by church leaders, that the Church
defendants were notified of the abuse, and that they failed to take steps to
protect the children entrusted to their care and to take steps to prevent
future acts of molestation. The complaint further alleges that "rather than
implement measures to redress and prevent the sexual molestation of
these children, the Watchtower defendants acted in a systematic pattern
and practice of suppression of information to cover-up and hide incidents
of child molestation from law enforcement and their membership in order
to protect those within the [defendants'] organization who committed acts
of sexual molestation against children." The complaint alleges that leaders
who molested children were allowed to remain as leaders in good
standing and were given continued access to children in the organization,
and that the organization prohibited the victims and accusers from
speaking to anyone about the alleged abuse under threat of suffering
sever (sic)sanctions. The complaint also contains specific allegations about
the abuse allegedly suffered by the two individual plaintiffs at the hands
of a Church Elder and about the defendants' failure to take steps to
protect the plaintiffs or to prevent future abuse, when it was in their
power to do so.

213 WATER AVE. NW. SUITE 100 .. PO. BOX 946 • ALBANY. (''"' 97321 • FAX (541) 928-3621
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The Honorable John McCormick
Linn County Circuit Court
January 16,2004
Page 2

Defenda;n.tscannot use the First Amendment to shield them from these
allegations, and none of the cases cited by defendants say otherwise. As
made clear from plaintiffs' thorough review of the relevant case law, this
court may hear plaintiffs' claims without treading on the Constitution's
free exercise clause. Accordingly, defendants' demurrer to plaintiffs' tort
claims on the ground that they are barred by the First Amendment is
OVERRULED.

I was criticized previously for submitting trial court rulings without accompanying
pleadings. If the court desires, I will be happy to obtain and submit the pleadings and
memorandums that have lead to these Orders. I do note that on the Napa County case
above, on page 4 of the Order, that the Bullivant Houser Bailey firm is apparently
involved in that case, also, and I assume that if Mr. Kaempf wishes you to review
pleadings or memos, he can submit them from his firm's files.

Sincerely,

~~

JAMESG. NELSON

JGN/lkg
Enclosure( s)
cc: John Kaempf

Kenneth Fibich
Diane McGehee

Greg Love
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SUPERIOR COURTOF CALIFORNIA

C0UNtY OF YOLO

TO

Daniel West, et aI.,

Plaintiffs,

Date: December 4. 2003
Time: 8:30
Dept: Ii

~ Case No.: No. CV 03-1439
) ORDER AFI'ER HEARING

~

~

5
)I f

I .
Defendants

vs.
I I
I ~

Watchtower Bible and Tract Socic:1ty of New'1
York. Inc., et aI., ~

13

15

16

11

12

14

17

18 The motion to quash of de.:endants Kingdom Support Services. Religious Order of

19 Jehovah's Witnesses and Watchtower Bible and Tract Society oiPennsylvania and the demurrer

20 of defendants Watchtower Bible Tract Society of New York, Watchtower Bible and Tract

21 Society of Pennsylvania. KingdOUl Support Services, Christian Congregation ofJehovah's

Zl i Witnesses, Religious Order ofJeh:>vah's Witnesses, Woodland Congregation ofJehovah.'s

23

2.4

25

2.6

27

Witnesses and Quincy Congregati·)n of Jehovah's Witnesses were heard at the above-noted place

and. time. Rudy Nolen and Willial!'l" Brelsford. Jr., Attorneys at Law, appeared for the
plaintiffs. Robert 1. Schnack, AttJ)J:ll\eyat Law, appeared for the defendants.

Having considered all matteci'submitted in the pleadings and on oral argument, all

admissible evidence, the file in this dase and the applicable law, the court now rules as follows:

28 I111

I

-1-

237



~. -_ .. ~.- --- - .• • ,_ •.•••.•' ~ _ •• I • I
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7
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11

12

13

14- .

15

16

17

1&

19

20

21

22

23

24

25

26

27

18

2.

3.

4.

I t

I I,

The motion o{ defendants Kingdom Support Services and Religious Order

of Jehovah'~ Witnesses to quash service of the swnmons and complaint is,~

GRANTEr,;

The motio)~ fof defendant Watchtower Bible and Tract Society of

Pennsylvani a to quash service of the summons and complaint is DENIED

WITHOUT PREJUDICE. The plaintiffs are authorized to conduct

limited written discovery regarding the entity's contacts with California.

The plaintiffs are not authorized to depose Richard E, Abrahamson;

The demU11'er to the first cause of action for respol1deat superior is

SUSTAINE:n without leave to amend. The complaint does not allege that

defendant Silva was acting within the scope of his employment when he
,

abused the' plaintiffs. (Mark K v. Rom",n-C-et#ztJJie-Archbi3hep-ef-L(}s

.rln~ele.r (lS~~) 67 Cal.App.4th 603, 609.) The plaintiffs argue that a

-respondeat i~ferior theory is available to' them because th~ entity
defendants ratified Silva's acts. However. as discussed below, the

. II '

plaintiffs ru\ve not properly pleaded ratification or shown a reasonableI
possibility {f amending to cure the defect, The cause of action for sexual

battery rem~lins pending as to defendant Silva;

The demurr·~r to the second cause'?f action for negligence, third cause of

action for n~gligent appointment, retention and supervision, fourth cause

of action fhr gross negligence with willful misconduct. fifth cause of

action for b~each of fiduciary duty and seventh cause of action for fraud,

fraudulent concealment and conspiracy is OVERRULED. Although the

complaint l~oes contain some allegations about the practices of the

Jehovah's \If.iLess church (see e.g. Paragraph 25), the plaintiffs do not
, , ,Ii
allege tha.t they were vulnerable to Silva because of their religious piety..
Such an allc:gation would bar their complaint under the First Amendntent

and the opinion in Riehelle 1. v. Roman Catholic Archbishop of San

·2·
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I \ 1Franc~C~ ~2P03) 106 Cal.APP.4I~ 257. It is clear ~om the complaint that
the plamtlfl.s were vulnerable to SlIva becauseofthelr youth;

·1- ~

The demur~ to the sixth cause of action for negligence per se and

common law rnegligence for failure to report is SUST AlNED with leave

to amend. The plaintiffs may amend the complaint to either (1) clearly

allege that the defendants acquired knowledge or a reasonable suspicion of

child abuse after January 11 1997; or (2) delete the allegations concerning

Penal Code §11164;

The demurrer to the eighth cause of action for ratification is SUSTAINED

without lea:ve to mnend. "Ratification is the voluntary c1ection by a

person to ~l(loptin some manner as his own an act which was purportedly

done on his fJehalfby another person, the effect ofwhich, as to some or all
persons, is ,to~reat the act as if originally authorized by him. A purported

agent's· act apay be adopted expressly or it"may be adopttd by implication

based on conIuct of the purported principal from which· an intention to

consent to ok Lopt the act may be fairly inferred, including conduct which

is 'inconsist,~t with. any reasonable intention on his part, other than that he

intended at:proving and adopting it." (Fret/and \1. City of Humboldt

(1999) 69 Cal.App.41h 1478. 1490-1491.) The plaintiff. ••have not shown,

and have not shown a reasonable possibility of alleging, that Silva acted

"on behalf cf' the entity defendants when he molested the plaintiffs;

The demU1T'~rto the ninth cause of action for alter ego and single busirtess

enterprise i~. SUSTAINED without leave to amend. The plaintiffs have

conceded th~t fhiS is not a separate cause of action; .
The demun~11to the tenth cause of action for negligent usurpation of

: ~. I

investigator:r function is SUSTAINED without leave to amend_ The

plaintiffs ha·••e not cited any authority supporting this cause of action;

-3-
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The dern'lU'l'e~to the eleventh and twelfth causes of action for violations of

the Penal (rcyte is SUSTAINED with leave to' amend The: cited code
sections do not create private rights of action. However, there is a

reasonable pJssibility that the plaintiffs could amend to allege negligence

per se basell on violations of the Penal Code sections.

By:

Hon. TIwmas E. Waniner
Judge of the Superior Court

r
\
J,

,... ....•
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SUPERiOR COURT OF THE;STATE OF CALIFORNIA, COUNTY OF YOL
\ "1":,,",'

725 COURT STREET 0- I

I,~l COUR'fsTREET ~
W~ODLAND, CA 95695

~
CASE TITLE: WEST ET AL VS. 'rvrATCHTOWER BIBLE ET AL

CASE NO: CV-CY-03-0001439

I, the Undersigned, certify unclel penalty of perjury that I am a q~puty Clerk of the above­entitled Court and not a party to thel within-entitled action; that on Jarl\wy 6, 2004 I served true
and correct copies of the foregoing tORQER AFTER HEARING FILED 12-29-03 by depositing
the same, enclosed in sealed envelcpes with postage thereon fully prepaid, in the United States
Post Office at Woodland, California addressed as follows:

RUDY NOLEN
ATTORNEY AT LAW
350 UNIVERSITY AVENUE, SUI';-S 280
SACRAMENTO, CA 95825

I !
ROBERT J. SCHNACK . I :, I
ATTORNEY AT LAW I I
11335 GOLD EXPRESS DRIVE, SU];TE 105

GOLD RIVER) CA 95670 '11'MICHAEL W. JANSEN
ATIORNEYATLAW
1301 COLLEGE STREET
WOODLAND,CA 95695

By:

CSANCHEZ, Deputy Clerk

JAMES B. PERRY
COURT EXECUTIVE 0

"

J. ,'Ii

I ~

certmail.s (CCM)

Dated: January 6,2004

At the time of said mailing therE:was regular communication by United States Mail between
the said place of mailing and the places addressed.

. ,'''D ••nr- IlTQ VY.J Ofl :(,T "bO/;:{(J/'T~}241
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Rudy Nolen, Esq., SBN 59808
Jonathan Saul, Esq., SBN 189271
William l. Brelsford, Esq., SBN 202839
NOLI:N SAUL BRELSFORD
350 University Avenue, Suite 280
Sacramento, CA 95825
Telephone: (916) 564-9990
Facsimile: (916) 564·9991

Kenneth Fibich, Esq., SBN 06952600
Hartley Hampton, Esq., SBN 0227400
FIBtCH, HAMPTON, LEEBRON & GARTH, lLP
Five Houston Center
1401 McKinney, Suite 1800
Houston, TX n010
Telephone: (713) 751.0025

Greg Love, ESQ•• SBN 12592020
LOVE & NORRIS
314 Main Street, Suite 300
FortWorth, TX 76102-7423
Telephone: (817) 335-2800
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ENDORSED
DEe 1 7 2003

ClerK of the Napa ;utufior Court
b . ~. P .:rr.... mfl~; --. Ie Oepuly

SUPERIOR COURT OF CALIFORNIA

COUNTY OF NAPA

CHARISSA W. and NICOLE 0 .•

WATCHTOWER BIBLE AND
SOCIETY OF NEW YORK, INC.,

CI\SE NO: 26-22191

QRDER ON DEMURRER AND

; MOTION TO QUASH SERVICE OFI~UMMONS

Date: November 21,2003
Time: 8:30 a.me
Crept: B

Plaintiffs,

vs.

l
)

~
TRACT)

)
)

Defendants. )-------------->

16

17

18

19

20

21

22

23

24 TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

25 The Church Defendants Demur to each ccluse of action in Plaintiffs' amended

26 complaint and Motion to Quash Service of Summor s was regularly scheduled for hearing

27 on November 21, 2003 in the Napa County Superior Court. None of the parties to the

28

1
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5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28
I

action requested a hearing and the tentative ruling was recorded as stated below.

1} CHURCH DEFENDANTS' DEMURRER TO AMENDED COMPLAINT . .
TENTATIVE RULlNG: The Church defendants demur to each cause of action 10

plaintiffs' amended complaint. The court will overrule the demurrers to .causes of
action 2 through 5 and 7 will sustaIn with leave to amend causes of action 1, 6, 8
and 9 and will sustain without leave to amend causes of action 10 through 12.'. '

Tort Causes 0 .action for exual Batte a d ps and eat Su erior 1st 0 0
law egligence (2nd>' Negligent Apoolntment Retentio a d Su erv Ion 3rd
Gross NegligencelWilful Misconduct 14th), Breach of Fi uciaN Duty (5th). Fraud,
Fraudulent Concealment and Consglracy Ovl), and Ratification (8th)

First Amendmen\ I
The defendants seek to characterize plaintiffs' laction as one for clergy malpractice

arising Ol/t of a counseling relationship, an~~~!;such contend that, urder the First
Amendment, this court may not interject itsea i~ltothe Inner workings of the church.
They assert that the plaintiffs' claims are barred because they seek to impermissiblyentangle the Court In ecclesiastical affairs and in the interpretation of religious
doctrine, practices and beUefs. Put plainly. thj~.is simply not so.

Plaintiffs' complaint alleges, generally, that the plaintiffs and other minors were
regularly sexually abused by church leaders, that the Church defendants were

notified of the abuse, and that they failed te, take steps to protect the childrenentrusted to their care and to take steps to pr£:vent future acts of molestation. The
complaint further alleges that -rather than in\plement measures to redress and
prevent the se"ual molestation of these childre n, the Watchtower defendants acted

ina systematic pattern and pl'actice of suppression of information to cover-up andhide incidents of chitd molestation from law el,forcement and their membership in
order to protect those within the (defendants') organization who committed acts of
sexual molestation against children. If The complaint alleges that leaders who
molested children were allowed to remain as. leaders In good standing and were

. given continued access to children in the or~lanization, and that the organization
prohibited the victims and accusers from speaking to anyone about the alleged
abuse under threat of suffering sever sanctions: The complaint also contains
specific allegations about the abuse allegedly :~uffered by the two individual plaintiffs
at the hands of a Church Elder and about tht~ defendants' failure to take steps to
protect the plaintiffs or to prevent future abusl~,when it was In their power to do so.

. '. 1,

Defendants·cannot use the First Amenomellt.to shteld them from these allegations,and none of the cases cited by defendan\sl say otherwise. As made clear from
plaintiffs' thorough review of the relevant ca:3e law, this court may hear plaintiffs' I

claims without treading on the Constitution's free exercise clause. Accordingly. ;;'
defendants' demurrer to plaintiffs' tort claims on the ground that they are barred by
the First Amendment Is OVERRULED.

Respondeat Superior (1st) and Ratification (8th)

As currently drafted the complaint falls to st;;lte facts to support claims against the
church defendants on respondeat superior and ratification theories. (Mark K. v.
Roman Catholic Archbishop (1998) 67 Cal.App.4th 603, 609; Fret/and v. County of
Humboldt (1999) 69 Cal.App.4th 1478, 1490.) The demurrer to these claims is
suslained with leave to amend.

Cause of action for NegUgence Per Se and Common Law Negligence (6th) and for
Negligent Usurpation of Investigatory Function (10th)
The demurrer to the 6th cause of action is sustained as to the allegatIons of
negligence per sa premised upon the California Child Abuse and Neglect Reporting
Act, Penal Code § 11164, et seq. This statute did not apply to the clergy during the

2
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IT IS ORDERED as follows:

The Court overrules lheDefendants' demurrers to causes of action 2 through 5 and

7 will sustain with leave to amend causes of action 'I, 6. 8 and 9. and will sustain without

leave to amend causes of action 10 through 12. Plaintiffs shall have 20 days to amend their

complaint as specified herein. Defendants shall hJa,,'e20 days thereafter to respond.

The Court grants Plaintiffs' request for lec=lv~lto conduct discovery. Plaintiffs ara

permitted to conduct limited discovery concerning Watch Tower Pennsylvania's contacts

in California during the relevant time period. The motion is continued to January 21, 2004

at 8:30 in Dept. B.

time period In question. Accordingly, It cannot BUpport a negligence per se Gause
of action. The demurrer to the 6th cause of aeticln is sustained with leave to amend .
to delete the allegations concerning Penal Code section 11164.

The 10th cause of action is premised entirely orl Penal Code § 11164. Accordingly,
the demurrer to that cause of action is sustained without. leave to amend.
Cause of action for Alter Ego and Single Business Enterprise (9th,)

"Alter ego" is not a separately cognizable causa of action, rather It Is a contract law
theory concerning business structures which allows a separate entity. to be
disregarded and another to be held resporlsible for the disregarded entities
liabilities. Plaintiffs may amend their complaint to state their alter ego allegations
generally. but not as a separate cause of actl(n.
Violation of Penal Code sections 182 and 32 ~11th and 12th causes of action}

Plaintiffs have presented no authority that a'ndws them to state a private cause of

action for asserted Penal Code violations. T~e demurrers to these causes of actIonare sustained without leave to amend. r I :
Plaintiffs shall have 20 days to amend thieir complaint as specified herein.
Defendants shall have 20 days thereafter to r'3spond.

2) WATCH TOWER BIBLE AND TRACT SOCIETY OF PENNSYLVANIA. INC:S
MOTION TO QUASH· SERVICE OF SUMMONS TENTATIVE RULING: Plaintiffs
request for leave to conduct discovery is granted. Plaintiff shall be permitted to
conduct limited discovery concerning Watch Tower Pennsylvania's contacts in
CalifornIa during the relevanttfme period. This motion shall be continued to January
21, 2004 at 8:30 In Dept. B. .
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nEe - 2 Z003
DATED: ----- W SCOTT SNOWDEN

Judge of the Superior Court of CalifornIa,
County of Napa
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Approval as to form.

Dated: November 25, 2003

Dated: November 25, 2003

BULLIVANT HOUSER SAllEY

'R.O'beit J. Schnack
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Elm Bullivant Houser Baileypc
Attorneys at Law

JOHNKAEMPF

Direct Dial: (503) 499-4468

E-mail: john.kaempf@bullivant.com

The Honorable John A. McCormick

Circuit Court Judge
Linn County Circuit Court
POBox 1749
Albany, OR 97321-0491

January 20, 2004

BEef/VED
JAN 2 1 2004

Re: Leanna Morley, et al. vs. North Albany Oregon Congregation, Watchtower
Bible and Tract Society o/New York, Inc., et al.
Linn County Circuit Court Case No. 030431

Dear Judge McCormick:

As you know, on September 23,2003, you presided over the hearing of the
defendants' ORCP 21 Motions. Pursuant to UTCR 5.030, the briefmg is closed, oral
argument has occurred, and the parties are awaiting your rulings.

However, Mr. Nelson, plaintiffs' attorney, continues to send you letters and additional
rulings from out of state trial court cases. When the briefmg was still open, we did not object
to you considering relevant trial court rulings, which is why we cited the court's decision in
the related Davidow action in Benton County. However, we do object to Mr. Nelson
continuing to send you letters and additional legal authorities after the time for briefmg has
closed, and after oral argument has occurred, which puts our office in an awkward position in
terms of rebutting Mr. Nelson's new arguments.

Therefore, while we are not concerned with the substance of the new out of state trial
court rulings submitted by Mr. Nelson, we urge you to review the rulings in the Davidow
action from Oregon, and we object to Mr. Nelson continuing to send you letters and legal
authorities in opposition to our motions. If these additional authorities will cause you to
deny our motions, we request the opportunity to submit additional briefing and to conduct
another oral argument. If the additional rulings submitted by Mr. Nelson do not affect your
analysis, we will look forward to receiving your rulings.

300 Pioneer Tower, 888 S\j\I I=ifth Avenue, Portland, OR 97204-2089 • 503.22P ~351 Fax 503.295.0915

www.bullivant.com I .de Vancouver Portland Sacramento San. ,.:isco Irvine Las Vegas246



Nelson & MacNeil, EC.
ATIORNEYS AT LAW • ALBANY OFFICE (541) 928-9147 • CORVALLIS OFFICE (541) 758-5347

January 21, 2004

Attorneys: James G. Nelson • Christopher E. MacNeil
Legal Assistants: Heather L. Brown • Laura C. Grant

RECEIYED JAN 2 2 2004

The Honorable John McCormick
Linn County Circuit Court
POBox 1749
Albany OR 97321

Re: Morley et al. v. North Albany Oregon Congregation, et al.
Case No. 030431

Dear Judge McCormick:

I believe we have only submitted court decisions decided after this case was argued on
September 23, 2003. We could not have cited them any earlier. I believe the submission
of additional rulings while a matter is pending a decision is entirely consistent with our
ethical duty to zealously represent our clients as required by DR 7-101.

Both sides',~ve cited numerous court decisions from around the country. It is
approp~at~ ,to'-<:iteout-of-state decisions dealing with similar issues regarding the
interpretation oftne US Constitution.

It is my understanding that the submission of supplemental authority after briefing is
closed is appropriate under the circumstances and it also happens on the appellate level.

While citations of trial court rulings usually have much less weight than appellate
decisions, in this case, the Defendants are attempting to rely heavy on a trial court
ruling from the Davidow case.

If there are other relevant decisions decided after this case was argued, I would invite
Defendant"s counsel to submit them.

Sincerely,

c:r~
JGN/lkg
cc: John Kaempf

Kenneth Fibich
Diane McGehee
Greg Love
Clients

213 WATER AVE. NW, SUITE 100 • P.O. BOX 946 • ALBANY, OR 97321 • FAX (541) 928-3621
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2004 WL 422668 _
--- N.W.2d ---

(Cite as: 2004 WL 422668 (Minn.App.»

Only the Westlaw citation is currently available.

Court of Appeals of Minnesota.

Heidi MEYER, et al., Appellants,
v.

Derek LINDALA, Respondent,
Annandale Congregation of Kingdom Hall of

Jehovah's Witnesses, et aI.,
Respondents.

No. A03-1142.

March 9, 2004.

Background: Victims of sexual assault sued their
religious congregation and its governing body for
negligence in failing to report child abuse and other
congregation member for sexual battery. The District
Court, Wright County, granted congregation and
governing body's motion for summary judgment.
Victims appealed~

Holdings: The Court of Appeals, Robert H.
Schumacher, J., held that:

(I) special relationship did not exist between victims
and congregation and governing body, and thus
congregation and governing body did not have
affmnative duty to protect victims from other member,
and

(2) statute requiring certain professionals to report
suspected sexual abuse of children does not create
private cause of action for violation of its reporting
requirements or create duty that could be enforced
through common-law negligence action.

AffIrmed.

(I] Appeal and Error ~O

30kO k.

Constitutional questions should not be decided by
appellate court unless doing so is necessary to dispose
of the case at bar.

(2] Negligence ~O
272kO k.

The basic elements of a negligence claim are (1) the
existence of a duty, (2) breach of that duty, (3) injury
proximately caused by the breach, and (4) damages.

Page 1

(3) Negligence ~O
272kO k.

An affmnative duty to act only arises when a special
relationship exists between the parties.

(4) Negligence ~O
272kO k.

The fact that an actor realizes or should realize that

action on his part is necessary for another's aid or
protection does not of itself impose upon him a duty to
take such action unless a special relationship exists
between the actor and the other which gives the other
the right to protection.

(5] Negligence ~O
272kO k.

A special relationship giving rise to an affmnative duty
to act exists where one party has custody of another
under circumstances that deprive the other· of normal
opportunities for self-protection; typically, the plaintiff
is in some respect particularly vulnerable and
dependent on the defendant, who in turn holds
considerable power over the plaintiffs welfare.

(6] Religious Societies ~O
332kOk.

Special relationship did not exist between victims of
sexual assault and their religious congregation and its
governing body, and thus congregation and governing
body did not have affirmative duty to protect victims
from other congregation member who sexually
assaulted them as children, even though religious
doctrine provided that members were to bring
complamts exclusively to congregation elders and that
members were to associate only with other members in
good standing; sexual assaults did not occur during
congregation functions or on congregation property,
religious doctrine was faith-based advice, and
congregation and governing body did not assume duty
to victims.

(7) Negligence ~O
272kO k.

Providing faith-based advice or instruction, without
more, does not create a special relationship giving rise
to an affirmative duty to act.

[8) Religious Societies ~O

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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332kO k.

When it comes to restraining religious conduct, it is the
obligation of the state to impose the necessary
limitations.

[9] Negligence ~O
272kO k.

A special duty giving rise to an affIrmative duty to act
may arise where one accepts responsibility to protect
another, although there was no initial duty.

[10] Constitutional Law ~O
92kO k.

The constitutional right to religious freedom includes
the authority to independently decide matters of faith
and doctrine and to believe and speak what it will.
U.S.C.A. Const.Amend. 1.

[11] Infants ~O
2IlkO k.

Statute requiring certain professionals to report
suspected neglect, physical abuse, or sexual abuse of
children does not create a private cause of action for a
violation of its reporting requirements or create a duty
which could be enforced through a common-law
negligence action. M.S.A. § 626.556.

Syllabus by the Court

*1 1. The duty of an organization to protect its
members from injury by a third party arises only where
there is a special relationship between an organization
and its members.

2. Minnesota's child abuse reporting act, Minn.Stat. §
626.556 (2000), does not provide for a civil cause of
action.

Wright County District Court, File No. C10220n.

Cynthia J. Waldt, Jeffrey R. Anderson, Jeff Anderson
Associates, P.A., St. Paul, MN, for appellants.

Linda M. Ojala, Kurzrnan, Grant Ojala, Minneapolis,
MN, for respondent Lindala.

Lindsay G. Arthur, Jr., Sally J. Ferguson, Keesha M.
Gaskins, Kirsten J. Hansen, Arthur, Chapman,
Kettering, Smetak Pikala, P.A., Minneapolis, MN, for
respondents Annandale Congregation of Kingdom Hall
of Jehovah's Witnesses and Watchtower Bible and

Page 2

Tract Society of New York.

Considered and decided by SCHUMACHER,
Presiding Judge; WILLIS, Judge; and WRIGHT,
Judge.

OPINION

ROBERT H. SCHUMACHER, Judge.

Appellants Heidi Meyer and Jane L A Doe challenge
the district court's grant of summary judgment in favor
of respondents Annandale Congregation of Kingdom
Hall of Jehovah's Witnesses (.A:••manda!e Congregation)
and Watchtower Bible and Tract Society of New York,
Inc. (Watchtower). Meyer and Doe argue Annandale
Congregation and Watchtower owed a common law
duty of care, had a special relationship with Meyer and
Doe giving rise to a special duty of care, and are liable
for negligence because they failed to report child abuse
as mandated under Minn.Stat. § 626.556 (2000) [FNl]
. Annandale Congregation and Watchtower argue the
Establishment Clause of the First Amendment to the

United States Constitution precludes subject matter
jurisdiction. We affirm.

FACTS

During the times of the alleged wrongdoing, Meyer
and Doe, their parents, and respondent Derek Lindala
were members of Annandale Congregation, a
congregation of the Jehovah's Witnesses. Annandale
Congregation is managed by Watchtower's governing
body. The governing body has authority over every
person and all matters in Annandale Congregation,
including discipline of individual members and
furthering the overall welfare of the congregation. The
governing body appoints elders to each congregation,
including Annandale Congregation, to act as spiritual
leaders.

Meyer and Doe state that Jehovah's Witnesses doctrine

requires members "to associate only with other
members of the Jehovah's Witnesses organization and
avoid association with other people who are not
Jehovah's Witnesses." In their depositions, Meyer and
Doe stated that members are expected to bring all
allegations of wrongdoing to congregation elders. If a
member makes an allegation of wrongdoing to anyone
other than an elder, including law enforcement, that
person can be accused of gossip or slander, which are
punishable offenses within the organization. According
to Jehovah's Witnesses doctrine, wrongdoing cannot be
proven without two eyewitnesses to the wrongful act,

Copr. © West 2004 No Claim to Orig. U.S. Govt. Works
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nondisputable evidence, or confession by the
wrongdoer. According to Richard Olson, the presiding
overseer of Annandale Congregation, upon hearing
allegations of child abuse, the elders of Annandale
Congregation contact legal counsel at Watchtower and
make a report to authorities if directed to do so by
counsel.

*2 According to affiant Rebecca Mumford, in
approximately 1989 the elders of Annandale
Congregation received information that Lindala had
sexually abused his younger sister. At the time,
Mumford was a Jehovah's Witness and friend to

Lindala's sister. Lindala was approximately 17 years
old and his sister was six years old. The elders
investigated the allegation, did not immediately report
the information to law enforcement, and allowed
Lindala to continue as a member of Annandale

Congregation.

From 1989 to 1992, Meyer was repeatedly sexually
assaulted by Lindala while she was between the ages of
10 and 12. The abuse occurred at various locations,
including Lindala's parents'·home. Meyer reported-the
abuse to her parents in approximately 1994. Meyer and
her father then reported the abuse to elders of
Annandale Congregation. Watchtower was also
informed. The elders instructed Meyer not to report the
abuse to anyone and threatened she would be
"disfellowed" if she did so. Disfellowship is the act of
excommunication from the organization.

In 1991, while she was 10 or 11 years old, Doe was
sexually assaulted by Lindala. The incident took place
in the basement of Lindala's parents' home. Doe and
her father immediately reported the incident to elders
of Annandale Congregation. The elders told Doe and
her father they would be investigating the allegation
and threatened Doe and her father with disfellowship if
they reported the matter to anyone, including other
congregation members or the police. Watchtower was
informed of the incident by letter in December 1993.

On July 1, 2002, Meyer and Doe commenced a lawsuit
in Wright County District Court against Lindala,
Annandale Congregation, and Watchtower. The suit
alleged sexual battery of both Meyer and Doe by
Lindala. The suit also alleged negligence by Annandale
Congregation and Watchtower, arguing the parties
were liable for not taking action to report Lindala's
conduct to authorities and by holding him out to
Annandale Congregation as an appropriate person with
whom to associate. On motion by Annandale
Congregation and Watchtower, the district court

Page 3

granted summary judgment on the claim of negligence.
The court found Meyer and Doe had not shown a
special relationship existed between the parties,
Annandale Congregation and Watchtower did not owe
Meyer and Doe a duty of care, and their injuries were
not proximately caused by Annandale Congregation or
Watchtower. The court also held any failure to comply
with Chapter 626 of Minnesota Statutes on the part of
Annandale Congregation and Watchtower did not
create a private cause of action.

ISSUES

1. Does the Establishment Clause of the First

Amendment to the United States Constitution prohibit
judicial consideration of Meyer and Doe's claims for
negligence?

2. Did the district court err by granting Annandale
Congregation and Watchtower's motion for summary
judgment, finding there was no duty of care owed to
Meyer and Doe by Annandale Congregation and
Watchtower?

*3 3. Did the district court err by granting Annandale
Congregation and Watchtower's motion for summary
judgment, finding Minn.Stat. § 626.556 does not
provide for a civil cause of action for failure to report
known child abuse?

ANALYSIS

[1] 1. Annandale Congregation and Watchtower argue
the Establishment Clause of the First Amendment to

the United States Constitution precludes subject matter
jurisdiction. Constitutional questions should not be
decided unless doing so is necessary "to dispose of the
case at bar." State v. Hoyt, 304 N.W.2d 884, 888
(Minn. 1981). Because we decide this case oil other
grounds, we do not address the merit of this claim.

2.Summary judgment is appropriate when the
evidence, viewed in the light most favorable to the
nonmoving party, shows that there is no genuine issue
of material fact and that either party is entitled to
judgment as a matter of law. Fabio v. Bellomo, 504

N.W.2d 758, 761 (Minn. 1993). "On an appeal from
summary judgment, we ask two questions: (1) whether
there are any genuine issues of material fact and (2)

.whether the lower courts erred in their application of
the law." State by Cooper v. French, 460 N.W.2d 2, 4
(Minn. 1990).

[2][3][4] The basic elements of a negligence claim are
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(1) the existence of a duty, (2) breach of that duty, (3)
injury proximately caused by the breach, and (4)
damages. Schweich v. Ziegler, Inc., 463 N.W.2d 722,
729 (Minn. 1990). Meyer and Doe argue Annandale
Congregation and Watchtower owed a duty to protect.
them from Lindala after they learned in 1989 that he
had sexually assaulted a child because they had control
over investigating the allegations of wrongdoing,
reporting child abuse to authorities, and infomring
congregants that Lindala was not a safe person with
whom to associate. But an affIrmative duty to act only
arises when a special relationship exists between the
parties. "The fact that an actor realizes or should
realize that action on his part is necessary for another's
aid or protection does not of itself impose upon him a
duty to take such action ... unless a special relationship
exists ... between the actor and the other which gives
the other the right to protection." Harper v. Herman,
499 N.W.2d 472, 474 (Minn. 1993) (alteration in
original) (quotation omitted). Meyer and Doe must fIrst
prove that a special relationship existed between the
parties that placed an affIrmative duty to act on the part
of Annandale Congregation and Watchtower.

[5] A special relationship exists where one party has
custody of another under circumstances that deprive
the other of normal opportunities for. self- protection.
Harper, 499 N.W.2d at 474. "Typically, the plaintiff is
in some respect particularly vulnerable and dependent
on the defendant, who in turn holds considerable power
over the plaintiffs welfare." Donaldson v. Young
Women's Christian Assoc. of Duluth, 539 N.W.2d 789,
792 (Minn. 1995).

[6] Here, Meyer and Doe argue the district court erred
in fmding there was no special relationship between
Meyer and Doe and Annandale Congregation and
Watchtower. Meyer and Doe point to the Jehovah's
Witnesses doctrine which provides that members rely
on congregation elders for all of their concerns, to the
specifIc exclusion of governmental bodies or agencies,
as the source of Annandale Congregation and
Watchtower's control and therefore a special
relationship exists. Meyer and Doe further point to
doctrine that members only associate with other
Jehovah's Witnesses who are in good standing with the
organization, the organization's standard for proof of
wrongdoing, and the punishment of disfellowship for
gossip or slander. Meyer and Doe argue that this
amounts to signifIcant control, which deprived Meyer
and Doe of normal opportunities for self-protection.

*4 But, unlike previous cases where a special
relationship was found, Annandale Congregation and

Page 4

Watchtower did not have custody or control over
Meyer and Doe at the time of the alleged misconduct.
The incidents of sexual misconduct took place at
Lindala's residence, on a snowmobile, and in an
automobile. Meyer and Doe do not argue that the
misconduct took place during Annandale Congregation
functions or on Annandale Congregation property. Cf
Delgado v. Lohmar, 289 N.W.2d 479, 483-84
(Minn. 1979) (noting "special relationships exist
between parents and children, masters and servants,
possessors of land and licensees, common carriers and
their customers, or people who have custody of a
person with dangerous propensities"). Moreover,
Meyer and Doe's contention of control is premised on
faith-based advice given to Meyer, Doe, and other
congregants by the elders of Annandale Congregation.

[7][8] Providing faith-based advice or instruction,
without more, does not create a special relationship.
Lundman v. McKown, 530 N.W.2d 807, 821- 26
(Minn.App.1995) (fmding no special relationship
between Christian Science church and critically ill
child who died, where church's teachings inspired
parent to care for child through prayer, and parent,
when hiring Christian Science nurse, relied on church's
listing of individuals that met requirements for faith­
based care; but fInding special relationship where
Christian Science nurse accepted responsibility to care
for child in his home in return for cash wages), review
denied (Minn. May 31, 1995). Here, as in Lundman,
mere knowledge coupled with power is insuffIcient to
impose a duty. !d. at 826. "When it comes to
restraining religious conduct, it is the obligation of the
state ... to impose [the] necessary limitations[.]" Id.

[9] A special duty may also arise where one accepts
responsibility to protect another, although there was no
initial duty. Walsh v. Pagra Air Taxi, Inc., 282 N.W.2d
567,570 (Minn.1979) (finding special duty where city,
while having no affirmative duty to assist in
preservation of private property, voluntarily undertook
to render fIre protection services to airport users);
Abresch v. Northwestern Bell Tel. Co., 246 Minn. 408,
414, 75 N.W.2d 206,210 (Minn. 1956) (fmding special
duty where telephone company has held itself out to
public as willing to convey messages in case of certain
emergencies such as fire).

[10] Here, Meyer and Doe again point to the
organization's doctrine that requires members to bring
complaints exclusively to the attention of elders and
argue that this is a voluntary undertaking of an
affirmative duty to investigate allegations of
wrongdoing and protect congregants from future
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wrongful acts. We disagree. Annandale Congregation
and Watchtower espoused religious faith and doctrine
and, according to Meyer and Doe, threatened
excommunication for failure to adhere to that doctrine.

By doing so, Annandale Congregation and Watchtower
did not assume a duty owed to Meyer and Doe but
rather acted within their constitutional right to religious
freedom, which includes the authority to
"independently decide matters of faith and doctrine"
and "to believe and speak what it will." Lundman, 530
N.W.2d at 826.

*5 The district court did not err in fmding a special
relationship did not exist between the parties. Because
there is no special relationship, there is no duty, and we
need not reach the issues of breach or causation. The

district court did not err in applying the law or in
granting Annandale Congregation and Watchtower's
motion for summary judgment.

[11] 3. Meyer and Doe's brief to this court argues
Annandale Congregation and Watchtower's failure to
report abuse, in violation of Minnesota's child abuse
reporting act, is negligence per se. See Minn.Stat. §
626.556 (requiring certain professionals to report to
welfare agencies or police suspected neglect, physical
abuse, or sexual abuse of children and providing that
failure to report as mandated is misdemeanor). In their
reply brief, Meyer and Doe argue they do not claim
that a violation of the reporting statute is "negligence,"
but rather argue "violation of the statute is evidence of
negligence per se." (Alteration in original.) We
disagree. This court previously determined that section
626.556 does not create a private cause of action for

PageS

violation of its reporting requirements or create a duty
which could be enforced through a common-law
negligence action. See Valtalds v.. Putnam, 504
N.W.2d 264, 266 (Minn.App.1993) (refusing to
impose civil remedy for violation of Minn.Stat. §
626.556 (1990) where legislature provided criminal
remedy and did not provide civil remedy).

DECISION

The district court did not err in fmding there was no
special relationship between the parties and therefore
no duty owed. Annandale Congregation and
WatchtoweLan: entitled to summary judgment as a
matter of law. Failure of Annandale Congregation and
Watchtower to comply with Minn.Stat. § 626.556 did
not create a private cause of action.

Affirmed.

FNl. We note Meyer and Doe allege
Annandale Congregation and Watchtower
breached duties imposed under versions of the
Minnesota child abuse reporting statutes in
effect from 1989 to 1994 but brought suit
against them in July 2002. Thus, the case is
governed primarily by Minn.Stat § 626.556
(2000). Because the 2000 version of the
reporting statute is substantively the same as
that in previous years, we cite the 2000
version of the reporting statute in this .opinion.

2004 WL 422668,2004 WL 422668 (Minn.App.)

END OF DOCUMENT
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Nelson & MacNeil, EC.
ATIORNEYS AT LAW • ALBANY OFFICE (541) 928-9147 • CORVALLIS OFFICE (541) 758-5347

Attorneys: James G. Nelson • Christopher E. MacNeil
Legal Assistants: Heather L. Brown • Laura C. Grant

April 5, 2004

The Honorable John McCormick
Linn County Circuit Court
POBox 1749
Albany OR 97321

Re: . Morley et al. v. North Albany Oregon Congregation, et al.
Case No. 030431

Dear Judge McCormick:

On January 16, 2004, I sent you trial court rulings from two similar cases against the
Watchtower Bible and Tract Society of New York, arising from sexual abuse of church
members. One of those cases was Charissa W. and Nicole D. v. Watchtower Bible and
Tract Society of New York. Inc. It appears that there has now been an additional ruling
in that case based upon demurrers to a Second Amended Complaint and I am enclosing
a copy of the Order entered on March 30, 2004 on the second demurrer.

As I pointed out before, it appears that the Bullivant Houser Bailey firm is representing
the Watchtower Bible and Tract Society in this California case. I assume if Mr. Kaempf
wishes you to review any additional pleadings or memorandums from that case, he will
submit them and I certainly will not object.

JGN/lkg
cc: John Kaempf

Kenneth Fibich
Diane McGehee
Greg Love
Clients

213 WATER AVE. NW, SUITE 100 • P.O. BOX 946 • ALBANY, OR 97321 • FAX (541) 928-3621
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CIEit~ ~fthe NQPe SUf}Grlor COYrt

By' ).. WALKEf.l "='"I .. DeputY

ENDORSED

CASE NO: 26~22191

lC'RDER ON DEFENDANT'S
UEMURRER TO PLAINTIFF'S

{SECOND AMENDED COMPLAINT

\ [late: February 19, 2004
lime: 8:30 a.m .

.[lept: B

SUPERIOR COURT OF -cAliFORNIA

COUNTY OF NAF'A

Plaintiffs,

WATCHTOWER BIBLE AND
SOCIETY OF NEW YORK, INC.,

vs.

CHARISSAW. and NICOLE D., }
}

~
)

. )
TRACn

~
Defendants. }----------)

Kenneth Fibich, Esq., SBN 06952600
Hartley Hampton, Esq., SBN 0227400
FIBtCH, HAMPTON, lEEBRON & GARTH,
LLP
Five Houston Center
1401 McKinney, Suite 1800
Houston, TX 71010 -.
Telephone: (713) 751-0025

Greg Love, Esq., SBN 12592020
LOVe & NORRIS
314 Main Street, Suite 300
Fort Worth. TX 76102-7423
Telepbone: (817) 335-2800
Facsimile: (817) 335-2912.

Attorneys for Plaintiffs .
CHARISSA W. and NICOLE D.

7

5

6

1 Rudy Nolen, Esq., SBN 59808
Jonathan Saul, Esq., SaN 189271

2 William L Brelsford, Esq., SBN 202839
NOLEN SAUL BREl.SFORD

3 350 University Avenue, Suit~ 280
Sac;ramento, CA 95825

4 Telephone: (916)564-9990
Facsimile: (9i6) 564-9991

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24 TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

25 The Church Defendants demur to each cause of action in Plaintiffs' second

26 amended complaint was'regularly scheduled for heelring on February 19. 2004 at 8:30 a.m.

27 in Department B of the Napa County Superior Court. None of the parties to the action

28

1
ORDER ON DEFENDANT'S DEMURRER TO PLAINTIFF'S SECOND AMENDED COMPLAINT AND

WATCHTOWER BIBLE AND TRACT SOCIETY OF PENNS {lVANIA'S MOl-ION TO QUASH
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12
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14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

requested a hearing regarding Defendants' demurrer and the tentative ruling was recorded

as stated below.

TENTATIVE RULING: The demurrer is OVERRULED.

Plaintiffs' amended complaint contains causes of action for negligence. negligent

appointment, retention and supervision, gross negligence. breach of fiduciary duty, and'

fraud. Defendants demur to the amended complaint on ':he ground that plaintiffs have failed

to state facts to show that the defendants owed plain tiffs a legal duty of care to support

each cause of action. A review of the complaint reveaJs that plaintiffs have stated facts that,

if true, would impose a duty running from defenda~:toplaintiffs tmderol'dmarynegftgence
'2

principles and under plaintiffs breach of fiduciary d~l1'allegations.

As did the earlier complaint, the Plaintiffs' amen,1ed complaint alleges generally that

the plaintiffs and other minors were regularly sexually abused by church leaders, that the

Church defendants were notified of the abuse, and th~t they failed to take steps to protect

the children entrusted to their care and to take steps tl) prevent future acts of molestation.

The complaint further alleges that "rather than implemer),t measures to redress and prevent

the sexual molestation of these children. the Watchtov fer defendants acted in a systematic

pattern and practice of suppression of information to cover ·up and hide incidents of child

molestation from law enforcement and their membership in order to proteetthose within the .

[defendants'] organization who committed acts of ~~x~lal molestation against children. or The

complaint alleges that .eadars who molested chilc;/f.en were aUowed to remain as leaders'ij. '

\n good standing and were given continued accesJ~tochildren in the organization, and that, ,

the organization prohibited the ",ictims and accusers: from speaking to anyone about the

alleged abuse under threat of suffering' severe san ctions. The complaint also contains

specific allegations about the abuse allegedly suffered by the two individual plaintiffs at the

hands of Edward Villegas. a Church Elder. and about the defendants' failure to provide the

plaintiffs and their families with notice or warning regarding the past abuse inflicted by

Villegas or take steps to protect the plaintiffs or to prevent future abuse, when it was in their

power to do so. The amended complaint alleges t.1at the Church defendants used the
2

ORDER ON DEFENDANTS OEMURRER TO PLAINTIFF'S SECOND AMEND'=O COMPLAINT AND
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. daycare center run out of the Villegas' home to attract new converts, that plaintiffs' families

became new converts and placed thetr trust and confidence in Villegas and the church. and

that Villegas used his position as a Church Elder to Gain access to the plaintiffs and to

sexually abuse them.

Defendants seek to go outside the complaint's .allegatlons to assert that the day

care center where the plaintiffs were allegedly molestE:d was an in-home day care center

that was not church-affiliated, The complaint's allegations. assert otherwise, and must be,
accepted as true for purposes of ruling on a demurfer.

Under the 'reasoning':expressed in JuareZ~. Boy Scouts of America (2000) 81
J

Cal.App.4th 3n and other cases Cited by plaintiffs, thi:~court concludes that the amended

complaint states facts to support all of the asserted caL:ses of action, 'including the required

element of duty. Analyzing the allegations using the factors set down in Rowland v.

Christian (1968) 69 cal.2d~ 108 and consid,ering the existence of duty imposed by a special

relationship. as discussed in Richelle L. v. R.oman Catholic Archbishop (2003) 106

Cal.App.4th 257. the complaint withstands demurrer.

Defendants shall answer within 20 days.

IT IS ORDERED as follows:

The Court will overrule defendants' demurrer. Defendants shall answer within 20

days.

t:"
.,.

~ I
The Church Defendants' Motion to Quash Serfice of Summons and Complaint also

was heard on February 19, 2004 at 8:30 a.m. in Department B of the Napa County. .

Superior Court. The Court having issued its Tenta"ive Ruling on Watchtower Bible and

Tract Society of Pennsylvania's Motion to Quash Smvice of Summons as to Watchtower

Bible and Tract Society of Pennsylvania ruled on February 18, 2004 as follows:

TENTATIVE RULING: The motion to quash 5l:'}rvice of summons for lack of personal

jurisdiction is GRANTED. On November 21,2003, this court continued this motion to allow

3
ORDER ON DEFENDANrs DEMURRE~ TO PLAINTIFF'S SEe :>NO AMENDED COMPLAINT AND
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plaintiff~ to conduct discovery into Watch Tower Pennsylvania's contacts with California.

Plaintiffs, who have the burden of proof, have submitted no supplemental evidence to

support their opposition to defendant's motion. The dafe ndant has submitted supplemental

evidence and points and authorities in support of the motion. The court concludes from all

of the evidence presented that moving defendant doe~ not have the requisite substantial.

continuous and systematic contacts with California tl) subject it to this State's general

jurisdiction. There is also no basis for asserting personal jurisdiction over moving
.'

defendant, as none of the defendant's few contacts with this forum are related to the

controversy in Question. FmaJly, plaintiffs have ~v!ded no evidenceto ·show that this
. K

defendant is the alter ego or that principal of other flamed defendants.

Counsel for Plaintiffs CHARISSA W, and NICOLE D, requested oral argument

regarding the Court's ruling on defendant's Motion to Quash. Appearing for Plaintiffs

CHARISSA W. and NICOLE D. was William Brelsford. ESQ .• of NOLEN SAUL- . .

BRELSFORD. Appearing for Defendants was Robert Schnack. Esq .• of SULUVANT

HOUSER BAILEY, PC.

. W. SCOTT SNOWDEN

Juc.ge of the Superior Court of California,
COIJnty of Napa

,2004

IT IS SO ORDERED.

Dated: -3l0ltz

Pennsylvania has with California.

.until April 14.2004 at 8:30 p.m. in Department B to anow Plaintiffs additional time conduct

discovery on the minimum contacts, if any. W~Cll Tower Bible and Tract Society of
1 I

After oral argument by the parties, the Court having reviewed all pleadings on file

with the Court regarding this motion. the Court rul~ as follows:

IT IS ORDERED that the Motion to Quash Service of Summons for Lack of Personal

Jurisdiction asserted by Watch Tower Bible and Tracl Society of Pennsylvania is continued

16
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Approval as to form.

Dated: February _, 2004

jfAArvh 2-Dated:~ _.2004

Rober: J. Schnack, Esq .• Attorney for
Watchtower Defe dants

1Iliarn L. . Esq., Attorney for
Plaintiffs CHARISSA W. and NICOLE D.

..
, ~.

i I

5
ORDER ON DEFENDANTS DEMURRER TO PLAINTIFF'S SECC'ND AMENDE.D COMPLAINT AND

WATCHTOWER BIBLE AND TRACT SOCIETY OF PENNSYl.VANIA'S MOTION TO QUASH

259



May 13,2004

The Honorable John McCormick

Linn County Circuit Court
POBox 1749

Albany OR 97321

Re: Morley et al. v. North Albany Oregon Congregation, et al.
Case No. 030431

Dear Judge McCormick:

This is a joint request from counsel for Plaintiffs and Defendants for a status report on the
motions under advisement, which were argued on September 23,2003.

Sincerely,

John Kaempf
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JOlIN KAEMPF
Direct Dial: (503) 499-4468
E-mail: john.kaempf@bullivanl.com

The Honorable John A. McCormick

Circuit Court Judge
Linn County Circuit Court
POBox 1749
Albany, OR 97321-0491

E== 13Bullivant Houser Baileypc
Attorneys at Law

Re: Leanna Morley, et al. VS. Watchtower Bible and Tract Society, et al..
Linn County Circuit Court Case No. 030431

Dear Judge McCormick:

Please fmd enclosed for your review a copy of the August 23,2004 Letter Opinion by
The Honorable Locke Williams in the related case of Tyler Davidow v. Watchtower, et aI.,
Benton County Circuit Court Case No. 0210345.

As you can see, under similar facts, Judge Williams dismissed the same claims
against the same Jehovah's Witnesses Church entities in a lawsuit brought by the same
attorneys who are representing the plaintiff in the case before you. Iappreciate you
considering Judge Williams' Letter Opinion when deciding the pending motions to dismiss
before you in the Morley case.

Thank you for your attention to this matter.

John Kaempf

JTK:czj
Enclosure

cc: James G. Nelson (enclosure already provided)

300 Pioneer Tower, 8885\11I Fifth Avenue, Portland, OR 97204-2089 • 503.22~ 1;351 Fax 503.295.0915

WWW.bullivant.coml··e Vancouver Portland Sacramento San: .,sco Irvine Las Vegas261
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CIRCUIT COURT OF OREGON
FOR BENTON COUNTY

LOCKE A. WILLIAMS
CIRCUIT JUDGE

BENTON COUNTY COURTHOUSE
P.O. BOX 1870

CORVALLIS, OREGON 97339

(541) 766-6827

August 23, 2004

James G. Nelson
J. Edward Bell ill

Attorneys for Plaintiff
PO Box 946

Albany, OR 97321

John Kaempf
Attorney at Law
300 Pioneer Tower
888 SW Fifth Avenue

Portland, OR 97204-2089

Re: Davidow v. Watchtower, et al.; Case No. 02-10345

Counsel:

The above-referenced matter came before the Court on June 16, 2004, for hearing upon
Defendants' (hereinafter collectively referred to as the "Defendants"and exclusive of Defendant, Troy

Christian McKenzie) ORCP 21 Motion to Dismiss Plaintiff's Third Amended Complaint. Plaintiff

appeared by and through his attorneys, James G. Nelson and J. Edward Bell ill. Defendants appeared
by and through their attorney, John T. Kaempf.

The Court, having taken the matter under advisement, has reviewed and considered the

arguments of Counsel and each party's memorandum(s) of law and the statutes and case law cited
therein.

For purposes of considering Defendants' Motionto Dismiss, this Court is limited to the facts
stated in Plaintiff's Third Amended Complaint, and accepts as true the allegations and all reasonable
inferences that may be drawn from them. A pleading that contains an allegation of material fact as to
each element of the claim for relief, even if vague, is sufficient to survive a motion to dismiss.

Davidow v. Watchtower. et aI., Case No. 02·10345 (8/23/04) Page 1 of4
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Plaintiff's basic factual allegations are summarized in the Court's prior decision letter dated
April 21, 2003, and are incorporated herein. Plaintiff alleges in his Third Amended Complaint that
Defendant, McKenzie, was an agent and alter ego of Defendants because he was a "Publisher" in the

church and that, as such, he was appointed and empowered by Defendants to assume responsibility for

the development, protection, and discipline of church members. Plaintiff further alleges that all male
members of the church are instructed to develop relationships of trust with women, children, and

families within the church, and to assume the role of counselor and advocate for problems that may
arise, including claims of child abuse.

Plaintiff's Third Amended Complaint asserts, alternatively, claims against Defendants for (1)
respondeat superior and sexual battery; (2) negligence per se and common law negligence for failure to

report suspected child abuse; (3) fraud and fraudulent concealment; (4) ratification; (5) alter ego and
single business enterprise; and (6) ne~igent Usurpation ofinvestigat~ry fun~ti~n. Defendants ~~ve-this
Court to dismiss all claims of Plaintiff's Third Amended Complaint with prejudice for failure to state
ultimate facts sufficient to constitute a claim for relief.

(I) An agency relationship is a prerequisite for a claim based on the theory of respondeat
superior. Whether an agency relationship exists is a matter of law. When viewed in the light most
favorable to Plaintiff, the allegation is that all male members of the church, including Publishers, are

charged with certain duties and responsibilities. Plaintiff does not allege that being designated as a
"Publisher" somehow makes Defendant, McKenzie, any different in quality or responsibility from any
other male member in good standing of the church. In other words, a "Publisher" is merely a male

member of the church who, because of archaic patriarchal church doctrine, is made responsible for the
well-being of fellow church members, especially women and children. Plaintiff does not allege any facts

to show that Defendant, McKenzie, held a clerical position; nor that he was placed in a position of
control or supervision of children; nor that he was knowingly placed by the church in a position where
.he could sexually abuse children in a church setting. The Court finds that Plaintiff's allegations are not

sufficient to establish an agency relationship between Defendant, McKenzie, and Defendants.

Therefore, P!aintiff has not alleged ultimate facts sufficient to support a claim for respondeat superior.

(2) The Court has previously ruled on Plaintiff's common law negligence claim and, for the

reasons stated herein above and in the prior decision letter dated Aprii 21, 2003, declines to 'change its
ruling. With regard to Plaintiff's negligence per se claim, Plaintiff's Third Amended Complaint alleges
that Defendants "deliberately and negligently failed to report to law enforcement the abusive conduct of

Defendant, Troy Christian McKenzie, prior to the abuse ofPlaintiff'(emphasisadded). However,
Plaintiff does not allege facts sufficient to show that Defendants had knowledge of alleged abuse of

others by Defendant, McKenzie, prior to the alleged abuse of Plaintiff. Since failure to report

something of which Defendants had no knowledge could not have prevented the alleged abuse of
Plaintiff, causation cannot be established.

Davidow v. Watchtower. et aI., Case No. 02-10345 (8/23/04) Page 2 of4
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Plaintiff does, however, allege facts sufficient to show that Defendants failed to report th~ abuse
of Plaintiff after it had allegedly occurred. Plaintiff alleges that he was damaged because he was ­

"deprived of Oregon's victim assistance program that would have provided for counseling and care that
would have decreased the harm to plaintiff from the effects of the abuse." As stated in the Court's prior
ruling, under the doctrine of negligence per se, the violation of a statute raises a rebuttable presumption
of negligence if (1) the violation causes an injury to a member of the class of persons meant to be
protected, and (2) the injury is of a type which the statute was enacted to prevent. While the Court

finds that Plaintiff is within the class of persons the abuse reporting statute was meant to protect, the
Court does not find that the alleged injury suffered by Plaintiff was of a type that the statute was

intended to prevent, i.e., denial of State funded counseling services. For these reasons, and for the
reason that neither ORS 418.750 nor 419B.0 10 provides a civil cause of action for violations, the
Court finds that Plaintiff -has not alleged ultimate facts sufficient to support a claim for common law
negligence -ornegligenceperse. --

(3) Plaintiff alleges that Defendants (a) willfully concealed reports from Plaintiff that

Defendant, McKenzie, was abusing young children; (b) materially misrepresented to Plaintiff that
Defendant, McKenzie, was a Publisher in good standing; (c) materially misrepresented that they would

act in Plaintiff's best interest; and (d) failed to disclose that they knew of Defendant, McKenzie's,

propensities to use his position as a male Publisher to sexually abuse Plaintiff, and that theywere doing
nothing to protect him.

Notwithstanding the fact that Plaintiff fails to allege sufficient facts to show that Defendants had
knowledge that Defendant, McKenzie, had abused children prior to Plaintiff's report of his alleged
abuse, the Court relies upon its prior decision letter dated April 21, 2003, and finds that Defendants did

not have a duty to disclose reports that Defendant, McKenzie, was abusing young children, that they
knew of Defendant, McKenzie's, propensities to use his position as a male Publisher to sexually abuse
Plaintiff, or that they were doing nothing to protect him.

The Court agrees with Defendants that whether Defendants materially misrepresented that
Defendant, McKenzie, was a Publisher in good standing wouldreqmre inquiry into subject matter that
is beyond the jurisdiction of this secular Court: -The Court further ~grees with Defendants that whether

Detendants materially misrepresented that they would act in Plaintiff's best interest would also require
inquiry into the religious beliefs, policies and practices of the church which is barred by the "free

exercise of religion" clauses in the Oregon and the U.S. Constitutions. For these reasons, as more fully
explained in the prior decision letter dated April 21, 2003, the Court finds that Plaintiff has not alleged
ultimate facts sufficient to support a claim for fraud and fraudulent concealment.

(4) The Court relies upon the findings and ruling set forth above, and in its prior ruling, to
find that no agency relationship exists, and that ratification is not a claim for relief in and of itself
Therefore, Plaintiff's claim for ratification fails as a matter of law.

Davidow v. Watchtower, et aI., Case No. 02-10345 (8/23/04) Page 3 of4
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(5) The Court agrees with Defendants and finds that Plaintiff's claims for alter ego and
single business enterprise are not recognized causes of action in Oregon. Therefore, this claim fails as a
matter of law.

(6) The Court agrees with Defendants and finds that Plaintiff's claim for negligent

usurpation of investigation function is not a ~ecognized cause of action in Oregon. Therefore, this claim
fails as a matter oflaw.

The Court grants Defendants' motions to dismiss Counts I, IT, Ill, IV, V, and VI with

prejudice. Mr. Kaempf will kindly prepare an order.

Sincerely,

- --------------;/77-- -----------d..L7V~
Locke A. Williams

Circuit Court Judge

Davidow v. Watchtower. et a!.. Case No. 02-10345 (8/23/04)

"--- ----..-- "._-- ---._- .- ----"- --- ._~--- '- ._--
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GLEN D. BAISINGER
Judge

CAROL R. BISPHAM

Judge

JOHN A. MCCORMICK

Judge

RICK J. MCCORMICK

Judge

DANIEL R. MURPHY

Judge

November 4, 2004

~Nelson
Attorney at Law
PO Box 946

Albany OR 97321

Hartley Hampton
Attorney at Law
1401 McKinney Ste 1800
Houston TX 77010

Ronald E. Bailey
Attorney at Law
888 SW SthAve Ste 300
Portland OR 97204

NG, 10 2004
P.O. BOX 1749

ALBANY, OREGON 97321-·0491

COURTS (541) 967..:3848

CRIMINAL RECORDS (541) 967-3841

CIVIL RECORDS (541) 967-3845

CIRCUIT COURT OF OREGON
TWENTY-THIRD JUDICIAL DISTRICT

Paula Diane McGehee

Attorney at Law
1401 McKinney Ste 1800
Houston TX 77010

John T. Kaempf
Attorney at Law
888 SW SthAve Ste 300
Portland OR 97204

Re: Leanna Morley, et al v. North Albap.y Oregon Congregation, et al
Case No.: 03-0431

Dear Counsel:

Oral arguments were held September 23, 2003 on Defendants' seven ORCP motions and the
matter was taken under advisement. Attorneys present for Defendants were John Kaempf and
Ronald Bailey. Attorneys present for Plaintiffs were James Nelson, Diane McGehee and Hartley
Hampton. A preliminary discussion was held regarding Plaintiffs' withdrawal of the "Plaintiffs'
Supplemental Response to Defendants' Reply Memorandum in Support ofORCP 21 Motions."
The Court ruled that to the extent Defendants had raised new material in their "Defendants'
Reply Memorandum in Support of Rule 21 Motions" that Plaintiffs could orally argue those
points even though Plaintiffs' Supplemental Response was being ordered withdrawn. Several
additional submissions were received by the Court after oral argument from both Plaintiffs and.

EXHIBIT A
PaQe lof ~_(p
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November 4, 2004
James G. Nelson, AAL
Paula Diane McGehee, AAL
Hartley Hampton, AAL
John T. Kaempf, AAL
Ronald E. Bailey, AAL
Page 2
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Defendants continuing up to August 27,2004. To the extent that those submissions reflect
decisions made by other Courts after the time of oral argument, the Court will consider the
additional materials in the interests of justice. Plaintiffs also filed a Motion to Allow Leave to
file Plaintiffs' Second Amended Complaint. That Motion has become moot because the rulings
of the Court herein will impact the proposed Second Amended Complaint, but Plaintiffs are
granted the right to refile an Amended Complaint pursuant to ORCP 25 and 23 anyway. To the
extent that Plaintiffs attempt to raise new theories in their proposed Second Amended Complaint,
Defendants will certainly maintain the right to file additional Rule 21 motions if that is
appropriate. For purposes of ruling on Defendants' ORCP 21 (8) motions, the Court assumes the
truth of all factual allegations in Plaintiffs' First Amended Complaint as well as any inferences
which may be drawn from them and the Court views the factual allegations in the light most
favorable to the nonmoving party.

The Court grants Defendants' Motions #4, #5 and #6 for the reasons stated by Defendants.
While the legal principles of "Respondent Superior," "Ratification," "Single Business
Enterprise" and "Alter Ego" may be proven to apply to this case and may result in jury
instructions, none are independent causes of action or claims for relief.

The Court grants Defendant's Motion #7 although the Court agrees with Plaintiffs that their
pleading of a specified amount of economic damages may be accompanied by a reservation of
the right to amend to update the amount of damages to the time of trial.

As to Defendants' Motions #2 and #3, the Court is not aware of Oregon authority for Plaintiffs'
Sixth and Tenth Claims for Relief. Clearly in ORS 4l9B.0 10, the Oregon Legislature could have
allowed for civil action as has been done in many other statutes where both a criminal and civil
action are provided. Plaintiffs' additional allegations that the failure to report could constitute
negligence per se or common law negligence seem similarly logical but have no basis in
authority under current Oregon law. An additional problem with negligence per se in this case is
that the addition of "clergy" as a mandatory reporter almost certainly occurred after the alleged
abuse. Secondly, none of Plaintiffs' various allegations (leader, agent, Publisher) as to Don
Serjeant's status come close to alleging that he was a member of the "clergy." The Court agrees
that the closest Oregon law comes to allowing a private cause of action for failure to report or
investigate would bean extension of Blachly v. Portland Police Dept., 135 Or App 109 (1995)
but that case is clearly based on a specific duty of CSD (DHS) to investigate under ORS 418.760
(1). Therefore, as morally desirable as it is to expand civil actions for failure to report, it is not
appropriate for this Court to do so. Defendants' Motions #2 and #3 are granted.
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As to Defendants' Motion #1, a distinction was drawn at oral argument by Defendants as
between the three Plaintiffs. The Court agrees with Defendants that as to Plaintiff Christina
Vizenor, Plaintiffs' First Amended Complaint does not allege that Christina Vizenor was a
member of any congregation of Jehovah's Witnesses at any time during the alleged sexual abuse
by her grandfather. Therefore, Defendants' Motion #1 dismissing the entire case for failure to
state ultimate facts sufficient to constitute any claim for relief is granted as to Christina Vizenor.
Of course, if Plaintiff Christina Vizenor mistakerily failed to allege in Paragtaph 25 that she was
a member of a congregation, Plaintiff is granted leave to amend.

As to Plaintiffs Leanna Morley and Jessica Schroeder, there are two major aspects to Defendants'
Motion #1. The first issue is whether and to what extent a church has a duty to protect their
members from each other. Both parties agree that the existence of a duty is a question of law for
the Court. Therefore, the Court must rule at this time based on the facts alleged in Plaintiffs'

First Amended Complaint and any reasonable inferences which can be made therefrom. Both.
parties referred extensively in oral argument to Bryan R. v. Watchtower Bible and Tract Society
of New York, Inc., 738 A2d 839 (Maine 1999) and Davidow v. Watchtower Bible and Tract
Society of New York. Inc., Benton County Circuit Court Case No. 02-10345. The most
important distinction between Davidow and Bryan and the present case is that Plaintiffs allege in
the present case that Don Serjeant was promoted as a leader in good standing, placed in a
position of authority with supervision and control of children, had access to the Plaintiffs due to
his leadership position in the organization, was an "agent" of Defendants, and all at a time when
Defendants had prior knowledge that he had been accused of sexually abusing a minor female in
the past. The Court agrees with Defendants that it is very significant that Plaintiffs do not allege
in the First Amended Complaint that abuse occurred during church activities or on church
property but when the Court allows reasonable inferences from facts alleged, the Plaintiffs'
allegations are sufficient at this stage. of the case to deny the first aspect of Defendants' Motion
# 1. The Court is aware from reading the numerous cases submitted by both parties that the
position of "Publisher" is probably not enough to establish a duty on Defendants' part. However,
at the motion stage, it is not appropriate for the Court to establish a definition for "Publisher"
from outside of the pleadings especially where Plaintiffs clearly alleged "agent." The Court is
also aware that Plaintiffs apparently intend to allege "Ministerial Servant" in the Second
Amended Complaint which will render the "Publisher" issue moot.

The second aspect of Defendants' argument on Motion #1 is that under the First Amendment to
the U.S. Constitution and the "free exercise of religion" clauses of the Oregon Constitution that
the Court is prohibited from inquiring into a church's beliefs, policies and disciplinary practices.

~XHIB'T A ~
QaQe~of c.a

268



November 4, 2004
James G. Nelson, AAL
Paula Diane McGehee, AAL
Hartley Hampton, AAL
John T. Kaempf, AAL
Ronald E. Bailey, AAL
Page 4

One difficulty the Court has in regard to this aspect of Motion #1 is that the Court can only
respond based on the facts alleged in the First Amended Complaint even though both parties
have argued facts which do not appear in the pleadings. Therefore, while the Court agrees with
Defendants that certain claims or parts of claims alleged by Plaintiffs may involve an
impermissible inquiry into church policies or beliefs, other claims may be proven without such
inquiry. The Court also agrees with Plaintiffs that facilitating or condoning abuse to occur is
clearly not a church policy or belief and in those cases where a church does have a church policy
or belief which is contrary to law, Courts have become involved to the extent necessary to
enforce the state's interests and without treading on the Constitution's ''free exercise" clause.

Having these principles in mind, the Court can identify some claims which fit into a given
category.

As to Count 2 for Common-Law Negligence, Plaintiffs do not directly incorporate the
"specifications of negligence" found in Paragraph 30 but the Court assumes that Plaintiffs meant
to do so in using the phrase in Paragraph 34 "the negligent conduct of the Watchtower
Defendants." However, even if the Court makes that assumption, the specifications of

negligence are not concisely and properly stated. As stated p.reviously herein, the Court did not ~
grant the first part of Defendant's Motion as to striking the whole Complaint. However, as to the
basic claim for common-law negligence, only specifications d, h, j and I and possibly i come
close to stating specifications of negligence. The remainder of the allegations either allege
intentional torts or simply attempt to incorporate other claims for relief which have already been
dismissed. These mentioned specifications when joined with the allegations previously
discussed which arguably establish a duty on Defendants part would constitute a claim for relief
which does not appear to "entangle" with church policies or doctrine.

As to the second aspect of Motion #1 and Count 3, the Court recognizes that the law is not clear
as discussed in Doe v. Hartz, 970 F.Supp 1375 (N.D. Iowa 1997) where at page 58 the Court
explains that as to negligent retention and supervision, those claims do not necessarily involve an
improper inquiry by the Court but that a negligent hiring allegation would involve an inquiry into
church policies and is not a proper inquiry (although the negligent hiring point was conceded by
the parties and therefore, not directly ruled upon by the Court.) However, the allegation of
negligent retention and supervision are a logical part of the common law negligence claim under

the facts of this case and therefore, should not be stated as a separate claim for relief. Therefore,)Count 3 is stricken as being includable in Count 2.
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As to the second aspect of Motion #1 as it relates to Count 4, the question of punitive damages
(now ORS 31.725) is not properly before the Court because neither party has had an opportunity
to submit affidavits and documentation as allowed in ORS 31.725 (2) and the Court is aware that
yet another Complaint will be necessary.

As to the second aspect of Motion #1 as it relates to Count 5 for Breach of Fiduciary Duty, for
the reasons explained in Bryan R., the allegation of special relationship because of trust and
confidence are too vague to constitute a claim for relief based on a duty of a church to protect its
members from each other. Therefore, to establish the special relationship, the prospective
Plaintiff would have to plead with more specificity an actual placing of trust and confidence, a
great disparity of position and influence between the parties which makes it reasonable to place
trust and confidence and some factor which distinguishes this member of the church from other
members. Therefore, the extra factors necessary would be the same ones which caused the Court
not to dismiss Plaintiffs Count 2. Therefore, Count 5 is dismissed as a separate claim for relie£

Finally, the Court considers the second aspect of Motion #1 as it applies to Count 7. Here again,
the Court's ruling is made more difficult because Count 7 is presumably inclusive of at least part
of the prior allegations made in Paragraphs 1 through 31. The claim boils down to five
allegations. First, is the allegation that Defendants willfully concealed the information that Don
SeIjeant was abusing young girls with intent to keep that information from Plaintiffs. Two
related allegations are that Defendants knew of Don SeIjeant's propensities to use his leadership
position to sexually abuse Plaintiffs and others and that Defendants failed to disclose that they
were doing nothing to protect them. Another of the allegations is that Defendants materially
misrepresented to Plaintiffs and their families that Don SeIjeant was a Publisher in good standing
with authority to instruct Plaintiffs in spiritual, ethical and moral matters and that he was to be
obeyed. The last allegation is that Defendants materially misrepresented that they would act in
"their" best interests.

The analysis in Bryan R. in reference to the allegations of Intentional Infliction of Emotional
Distress and the points raised in Defendants' Memorandum of Law at pages 21-23 wherein
numerous allegations in the First Amended Complaint are cited which refer to policies of
Defendants make it clear that trying the allegations of Count 7 would necessitate an inquiry into
matters which are partly ecclesiastical in nature. The Court must then consider whether such
inquiry is to be allowed anyway with a cautious and balanced approach.

The Orders from the two California cases cited in Mr. Nelson's letter of January 16, 2004 raise
some valuable points regarding the fact that Plaintiffs do not allege vulnerability because of
religious piety (or the need to follow church policies or doctrines) but rather the Plaintiffs were
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vulnerable because of their youth. Or stated another way, as found in Bryan R. at page 8 and 9, a
religious organization's decisions or actions when providing advice, counselor religious
discipline to its members should not be inquired upon. But here unlike in Davidow and Bryan
lb Plaintiffs have alleged agency. Therefore, if a duty to protect exists, the specific "policy"
being inquired into is the knowing placement of a child under the authority of a church leader
who is known to be a child abuser while intentionally concealing that knowledge and danger.
While the Court certainly recognizes that Plaintiffs are only making allegations at this stage of
the case, the Defendants' Motion as to Count 7 is denied. However, the Court agrees with Judge
Williams' August 23,2004 opinion in Davidow that the allegations regarding Don Serjeant's
"good standing with authority to instruct Plaintiffs in spiritual, ethical, and moral matters" and
that Don Serjeant was "to be obeyed" and that the Defendants misrepresented that they would act
in Plaintiffs' "best interests" would require an inquiry almost entirely involving ecclesiastical
matters and that those allegations in and of themselves do not implicate church policies which
appear to be contrary to law. Therefore, as to those allegations, Defendants' Motion is granted
when Plaintiffs file the Second Amended Complaint.

The Court apologizes for the inexcusable delay in getting this opinion out.

The Court requests that Plaintiffs prepare and submit an appropriate order which grants Plaintiffs
20 days from the date of signature of order by the Court within which to replead.

Very truly yours,

Q::McConnick

Circuit Court Judge

cle
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Plaintiffs have alleged ten (10) claims for relief in their First Amended

IN THE CIRCUIT COURT OF THE STATE OF OREGONu1_ -0-_ .•.....-.. _'_ __

FOR THE COUNTY OF LINN

;~.'j r.: i S: 12

4 I ;. .~

.. ' ...• ,-'.,.

CASE NO. 030431

ORDER ON DEFENDANTS'
RULE 21 MOTIONS

Defendants.

Plaintiffs,

Respondeat Superior

vs.

Count I:

Complaint as follows:

NORTH ALBANY OREGON
CONGREGATION OF JEHOVAH'S
WITNESSES, INC., f/k/ a
ALBANY OREGON COMPANY OF
JEHOVAH'S WITNESSES, INC.,
WATCHTOWER BIBLEAND TRACT
SOCIETY OF NEW YORK, INC.,
WATCHTOWER BIBLE AND TRACT
SOCIETY OF PENNSYLVANIA,
WATCHTOWER ENTERPRISES, L.L.c.,
WATCHTOWER FOUNDATION, INC.,
WATCHTOWER ASSOCIATES, LTD.,
KINGDOM SUPPORT SERVICES, INC.
CHRISTIAN CONGREGATION OF
JEHOVAH'S WITNESSES
RELIGIOUS ORDER OF JEHOV AH'S
WITNESSES, THE WATCHTOWER
GROUP, INC., and NORTH BOTHELL
CONGREGATION OF JEHOV AH'S
WITNESSES, INC.

LEANNA MORLEY, JESSICA )
SCHROEDER and CHRISTINA VIZENOR, )

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
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Count II: Common-Law Negligence

Count VIII: Ratification

Count VII: Fraud and Fraudulent Concealment

MOTION NO. 1- DUTY

written submissions, THE COURT HEREBY ORDERS AS FOLLOWS:

Alter Ego and Single Business Enterprise

Negligent Usurpation of Investigatory Function

Count IX:

Count X:

Count III: Negligent Hiring, Retention and Supervision

Count IV: Aggravated Negligence

Count V: Breach of Fiduciary Duty

Defendants moved to dismiss all counts based on seven (7) motions. Having

Count VI: Negligence Per Se and Common Law Negligence: Failure to
Report

With respect to Plaintiff Christine Vizenor, Defendants' Motion No.1 is

granted; Plaintiff Vizenor is granted leave to amend.

With respect to Plaintiffs Leanna Morley and Jessica Schroeder, the "Duty"

challenge in Defendants' Motion No.1 is denied.

With respect to Plaintiff Morley and Plaintiff Schroeder's Common-Law

Negligence counts (Count II), Defendants' Motion No.1 is denied as to specifications

d, h, j, I and i. Specifications a, b, c, e, f, g, andk are dealt with below.

Defendants' Motion No.1 as to Negligent Hiring, Retention and Supervision

(Count III) is denied to the extent the allegations contained therein make up Plaintiffs

Leanna Morley and Jessica Schroeder's common law negligence claims; to the extent

considered oral argument of counsel on September 23, 2003,and having reviewed the

1
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Negligent Hiring, Retention and Supervision is urged as a separate claim for relief, it

is stricken as being includable in the Common-Law Negligence count (Count II).

Defendants' Motion NO.1 is granted as to the Aggravated Negligence count

(Count IV) because the question of punitive damages is not properly before the Court

at this time. Plaintiffs are granted leave to file a motion to amend to claim punitive

damages within the time allowed by Oregon Rules of Civil Procedure.

Defendants' Motion NO.1 as to the Breach of Fiduciary Duty count (Count V),

is granted with leave for Plaintiffs to amend.

Defendants' Motion NO.1 as to the Fraud and Fraudulent Concealment count

(Count VII) is denied in part and granted in part. The Motion to Dismiss all of Count

VII is denied. However, for reasons stated in the Letter Opinion (of the Honorable

John A McCormick, dated November 4, 2004,attached hereto as Exhibit A and by this

reference incorporated herein), the allegations regarding Don Serjeant's "good

standing with authority to instruct Plaintiffs in spiriual, ethical, and moral matters,"

that Don Serjeant was "to be obeyed," and that the Defendants misrepresented that

they would act in Plaintiffs' "best interests" are dismissed.

MOTION NO. 2

Defendants' Motion NO.2 to dismiss the claim of "Failure to Report Suspected

Child Abuse" (Count VI) is granted.

MOTION NO. 3

Defendants' Motion NO.2 to dismiss the claim of "Negligent Usurpation of

Investigatory Function" (Count X)is granted.

Page 3. Order on Defendants' Rule 21 Motions
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MOTION NO. 4

conform to ORCP 18B.

MOTION NO. 5

MOTION NO. 6

MOTION NO. 7

,2005.DATED this d-7 day of --:J:ArJJ,(t!ru:1

~rable John A. McCormick
Circuit Court Judge .

Defendants' Motion NO.7 to strike is granted and Plaintiffs may replead to

Defendants' Motion No.4 to dismiss is granted as to all Plaintiffs as Respondeat

Superior (Count I) is not an independent cause of action.

Ratification (Count VITI)is not an independent cause of action.

Defendants' Motion No.5 to dismiss is granted as to all Plaintiffs as

SUBMITIED BY:
James G. Nelson OSB No. 74230
Nelson & MacNeil, P.e.
POBox 946
Albany OR 97321
(541) 928-9147

LOVE & NORRIS
Gregory S. Love (admitted pro hac vice)
Kimberlee D. Norris
314 Main Street, Suite 300
Fort Worth, Texas 76102-7423
(817) 335-2800-Telephone
(817)'335-2912-Facsimile

Defendants' Motion No.6 to dismiss is granted as to all Plaintiffs as Alter Ego

and Single Business Enterprise (Count IX) are not independent causes of action.

Plaintiffs are granted twenty (20) days from the signing of this Order on

Defendants' Rule 21 Motions within which to replead.
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FIBICH, HAMPTON, LEEBRON & GARTH
Tommy Fibich, Esq.
Hartley Hampton, Esq. (admitted pro hac vice)
Mike Leebron, Esq.
1401 McKinney, Suite 1800
Five Houston Center

. Houston, Texas 77010
(713) 751-0025-Telephone
(713) 751-0030-Facsimile
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Page 1. Plaintiffs Second Amended Complaint
Morley v. North Albany Congregation et al.

Plaintiff LEANNA STONE, formerly known as LeAnna Morley, is a resident of

Albany, Oregon .

COMMON FACTS

.~'") (~.
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Not subject to Mandatory
Arbitration

Jury Trial Requested

)
)
)
)
)
)
)
) PLAINTIFF'S SECOND
) AlvlENDED COMPLAINT
) (Sexual Battery of a Child,
) Negligence, Premises Liability)
)
)
)
)
)
)
)
)
)
)
)
)
)

FOR THE COUNTY OF LINN

0" 0'- (...••1
. ....' .-("\

IN THE CIRCUIT COURT OF THE STATE OF OREGc\N ~ g-

Defendants.

vs.

Plaintiff alleges: ,

Plaintiff,
LEANNA STONE,

1.

NORTH ALBANY OREGON
CONGREGATION OF JEHOVAH'S
WITNESSES, INC., f/k/ a ALBANY
OREGON COMPANY OF JEHOVAH'S
WITNESSES, INC., WATCHTOWER
BIBLE AND TRACT SOCIETY OF
NEW YORK, INC., WATCHTOWER
BIBLE AND SOCIETY OF PENNSYLVANIA,
WATCHTOWER ASSOCIATES, LID.,
KINGDOM SUPPORT SERVICES, INC.,
CHRISTIAN CONGREGATION OF
JEHOV AH'S WITNESSES,
RELIGIOUS ORDER OF JEHOVAH'S
WITNESSES, and NORTH BOTHELL
CONGREGATION OF JEHOVAH'S
WITNESSES, INC.
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2.

3.

5.

4.

Grand Prairie Road SE,Albany, Oregon 97321.

Plaintiffs Second Amended Complaint
Morley v. North Albany Congregation et al.

III

III

Page 2.

the State of Oregon through its officers, agents, and servants.

Defendant Christian Congregation of Jehovah's Witnesses, a corporation

organized and existing under the laws of the State of New York, with offices at 100

Watchtower Drive, Patterson, New York 12563-9204,has conducted business within

Defendant Watchtower Bible and Tract Society of Pennsylvania, a corporation

Defendant North Albany Oregon Congregation of Jehovah's Witnesses, Inc.

offices at: 25 Columbia Heights, Brooklyn, New York 11201-2483,has conducted

business within the State of Oregon through its officers, agents, and servants.

Defendant Watchtower Bible and Tract Society of New York, Inc., a

corporation organized and existing under the laws of the State of New York, with

organized and existing under the laws of the State of Pennsylvania, with offices at

1630 Spring Run Road Extension, Coraopolis, Pennsylvania 15108, has conducted

business within the State of Oregon through its officers, agents, and servants

f/kl a Albany Oregon Company of Jehovah's Witnesses, Inc., is a corporation

organized and existing under the laws of the State of Oregon. At all material times, it

owned and maintained a meeting hall and offices at Kingdom Hall Building, 303

1
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6.

7.

9.

8.

enterprise.

Plaintiff's Second Amended Complaint
Morley v. North Albany Congregation et al.

Page 3.

Defendants.

The Watchtower Defendants comprise a hierarchical organization made up of

different corporations and other entities. The Watchtower Bible and Tract Society of

New York is the parent organization of all entities of Jehovah's Witnesses in the

United States. A /I governing body" establishes policies and dictates practices for

Jehovah's Witnesses throughout the world, and operates through various corporate

entities including the Watch Tower Bible and Tract Society of Pennsylvania. (Each

entity is led by officers known as Elders and Ministerial Servants, appointed by the

Governing Body.) Elders and Ministerial Servants are all agents of the Watchtower

The Defendant entities are collectively referred to herein as the "Watchtower

Defendants" because each is an agent of the other and all operate as a single business

occurred in Linn County.

Venue is proper in Linn County, Oregon, because Defendant North Albany

Congregation of Jehovah's Witnesses, Inc., has its principal place of business in Linn

County and because some of the acts or omissions that give rise to Plaintiff's claims

Defendant North Bothell Congregation of Jehovah's Witnesses, a corporation

organized and existing under the laws of the State of Washington, has conducted

business within the State of Oregon through its agents and alter egos.

1
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10.

11.

13.

12.

children.

,
Plaintiffs Second Amerlded Complaint
Morley v. North Albany Congregation et al.

III

Page 4.

r

take any and all necessary action.

of Washington. The Elders of the Defendant Bothell Congregation of Jehovah's

Witnesses told Suzan not to discuss the matter with anyone else and that they would

A person who has the office of Ministerial Servant is held out to be a person of

As early as 1962, if not before, Don Serjeant began sexually molesting and

physically abusing his daughter, Suzan, who was seven years old when the abuse

began. Suzan reported the abuse to the Elders of Defendant Bothell Congregation of

trust and responsibility and a person to whom one can trust to supervise minor

One of the principal activities of the Jehovah's Witnesses organization is the

distribution of literature and the solicitation of donations. Members of the

organizatipn are required to participate in this activity, often called "going out in

service." These activities are supervised by Elders and Ministerial Servants.

Don Serjeant was appointed to the office of Ministerial Servant in the North

Bothell Congregation of Jehovah's Witnesses and in the North Albany Congregation

of Jehovah's Witnesses. This is a position higher than general member. In this

position, he was an agent of the Watchtower Defendants.

Jehovah's Witnesses, where Serjeant was serving as a Ministerial Servant in the state

1
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14.

15.

17.

16.

Don Serjeant continued to serve as Ministerial Servant and, therefore, as the

Plaintiffs Second Amended Complaint
Morley v. North Albany Congregation et aI.

Page 5.

The abuse, which started when Plaintiff was nine years old,_continued while

trust" to arrange to supervise Plaintiff in her "going out in service" activities for

Watchtower Defendants so that he could gain access to her and sexually abuse her.

Don Serjeant also abused Plaintiff in the parking lot of the North Albany

Congregation Kingdom Hall.

From 1984 through 1989, Don Serjeant sexually abused Plaintiff on multiple

to 1984. Don Serjeant was appointed by Watchtower Defendants to serve the office of

Ministerial Servant of the North Albany Congregation of Jehovah's Witnesses. While

Don Serjeant later moved from Washington to Albany, Oregon, sometime prior

Don Serjeant used the "position of trust" that his status as Ministerial Servant

represented to develop a relationship with Leanna Stone. Plaintiff's parents believed

that Serjeant was worthy of trust because he was Ministerial Servant and they were

comfortable entrusting their young daughter to his oversight.

Watchtower Defendants new Don Serjeant. transferred to the North Albany

Congregation of Jehovah's Witnesses and knew he was going to be appointed to the

office of Ministerial Servant.

serving in that position, Don Serjeant met Plaintiff Leanna Stone, a minor child.

occasions while Plaintiff was performing her required "service" activities. Don

Serjeant used his authority and position as Ministerial Servant and his "position of

1
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18.

Leanna Stone.

19.

The Watchtower Defendants had been on notice since at least 1962 that Don

Plaintiffs Second Amended Complaint
Morley v. North Albany Congregation et al.

Page 6.

particulars that have been a substantial contributing factor to the damages of Plaintiff

The Watchtower Defendants were negligent in one or more of the following

COUNT I: NEGLIGENCE

20.

Defendants' Albany, Oregon, property when the Watchtower Defendailts had both

the opportunity and the duty to supervise their agent, Don Serjeant, and to protect

Leanna Stone during Jehovah's Witnesses' activities and on the Watchtower

Nevertheless, the Watchtower Defendants continued to allow Don Serjeant to

abuse children are often repeat offenders who abuse multiple victims and the same

occupy appointed leadership "positions of trust" and authority which gave him

access to children such as Leanna Stone. Don Serjeant sexually abused Plaintiff

appointed agent of the Watchtower Defendants. Participating in "going out in service"

was within the course and scope of Don Serjeant's agency relationship with the

Watchtower Defendants, and the Watchtower Defendants knew, or should have

known, that he was taking Plaintiff out alone on service.

victim mqltiple times. It was foreseeable to the Watchtower Defendants that if Don

Serjeant obtained unsupervised access to young children, such as Plaintiff Leanna

Stone, he would molest and abuse them.

Serjeant had engaged in the physical and sexual abuse of minor children. The

Watchtower Defendants knew or should have known that individuals who sexually

1
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Leanna Stone as alleged in paragraph 23 below:

a. Despite the fact that the Watchtower Defendants knew, or should have

known, of Don Serjeant's history of pedophilia, and despite their actual

or constructive knowledge that he was taking Plaintiff out alone on

service, they failed to warn Plaintiff, or her family, of Don Serjeant's

history of sexually abusing children;

b. Despite the fact that the Watchtower Defendants knew, or should have

known, of Don Serjeant's history of pedophilia, they negligently

permitted him to be alone with Plaintiff, both in "service," and on the

church parking lot;

c. Despite the fact that the Watchtower Defendants knew, or should have

known, of Don Serjeant's history of pedophilia, they negligently

a~pointed him to the office of Ministerial Servant when they knew or

should have known that he would be allowed to supervise minor

children in the course and scope of his duties;

d. The Watchtower Defendants negligently allowed Don Serjeant to move

from one congregation to another without warning the second

congregation of Don Serjeant's dangerous tendencies to molest minor

children; and

e. The Watchtower Defendants negligently failed to superVIse Don

Serjeant despite their actual or constructive knowledge that he posed a

potential and foreseeable danger to children.

III

25
Page 7. Plaintiffs Second Amended Complaint
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1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

24

25

T

COUNT II.
FRAUD AND FRAUDULENT CONCEALMENT

21.

Plaintiff realleges paragraphs 1 through 19 above.

22.

Despite knowing that Don Serjeant had sexually abused minor children, the

Watchtower Defendants intentionally and willfully concealed that information from

the Plaintiff and her family. The Watchtower Defendants materially misrepresented

to Plaintiff and her family that Don Serjeant was an official in good standing, who

occupied a "positi"Onof trust" and authority, and was a person to whom minor

children could be entrusted. Neither Plaintiff nor her parents could know about

Serjeant's past or about the falsity of Defendants' representations. They were entitled

to rely upon those representations and did, in fact, rely upon them to Plaintiffs'

serious injury and harm, as alleged in paragraph 23below.

23.

As a result of the Watchtower Defendants' acts and omissions, Plaintiff has

incurred and will continue to incur costs for medical expenses, counseling and

psychological treatment, has lost earning capacity, and has suffered and will continue

to suffer extreme, permanent emotional distress and psychological harm with

accompanying physical manifestations, embarrassment, loss of self-esteem, disgrace,

humiliation, and loss of enjoyment of life, all to her economic damage of $25,000,and

to her non-economic damage of $4,000,000.

24.

Plaintiff did not discover and could not have discovered through the exercise

of reasonable diligence her injuries that resulted from the abuse or the causal

Page 8. Plaintiffs Second Amended Complaint
Morley v. North Albany Congregation et a1.
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connection between her injuries and the wrongful conduct of the Watchtower

relief the Court deems just and equitable.

Defendants individually, jointly and severally, for economic damages of $25,000,

noneconomic damages of $4,000,000,plus costs, disbursements, and whatever other

y: sO. Nelson OSB#74230
Attorneys for Plaintiff

Plaintiffs Second Amended Complaint
Morley v. North Albany Congregation et al.

Page 9.

Hartley Hampton, Esquire
Fibich, Hampton & Leebron
1401McKinney, Suite 1800
Houston, Texas 77010
(713)751-0025

Defendants until less than three years before the filing of this lawsuit.

WHEREFORE, Plaintiff demands judgment against the Watchtower

DATED this 16th day of February, 2005.

NELSON & MacNEIL, P.c.

SUBMITIED BY:
James G. Nelson OSB #74230
Nelson & MacNeil, P.c.
P.O. Box 946
Albany, OR 97321
(541)928-9147

OF ATTORNEYSFOR PLAINTIFF:
Gregory S. Love, Esquire
Love & Norris
314Main Street, Suite 300
Fort Worth, Texas 76102
(817)335-2800
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ORIGINAL
1

2

3

4

5

6

7

FiLED
STATE OF OREGON

UNN COUNTY' COURT

13 NORTH ALBANY CONGREGATION OF

14 JEHOVAH'S WITNESSES, INC., et aI,

No. 03-0431

DEFENDANTS' ANSWER AND
AFFIRMATIVE DEFENSES TO
PLAINTIFF'S SECOND AMENDED
COMPLAINT

(CLAIM IN EXCESS OF $10,000)

Plaintiff,

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

v.

11

12

8

9

10 LEANNA STONE,

15

16

Defendants.
(JURY TRIAL REQUESTED)

For their Answer to plaintiff's Second Amended Complaint, defendantsl hereby

17 admit, deny, and allege as follows:

18 1.

19 Defendants are currently without sufficient knowledge to admit, and thus deny,

20 paragraph 1.

21

22

23

1 The term "defendants" as used herein means defendants North Albany Oregon
24 Congregation of Jehovah's Witnesses, Inc.; Watchtower Bible and Tract Society of New

York, Inc.; Watchtower Bible and Tract Society of Pennsylvania; Christian Congregation of
25 Jehovah's Witnesses; Religious Order of Jehovah's Witnesses; and North Bothell

Congregation of Jehovah's Witnesses, Inc. This Answer is not made on behalf of defendant
26 Watchtower Associates, Ltd.

Page 1- DEFENDANTS' ANSWER AND AFFIRMATIVE DEFENSES TO
PLAINTIFF'S SECOND AMENDED COMPLAINT

BullivantlHouserlBailey PC

888 s.w. Fifth Avenue, Sui'e 300

POl1land. Oregon 97204-2089

Telephone: 503.228.63SI
Facsimile: 503.29S.0915286



1 2.

2 In response to paragraph 2, deny the allegation relating to the street address of the

3 Kingdom Hall Building. Defendants admit all other allegations in paragraph 2.

4 3.

5 In response to paragraph 3, defendants admit that defendant Watchtower Bible and

6 Tract Society of New York, Inc. is a corporation organized and existing under the laws of the

7 State of New York with the address alleged by plaintiff, and that it has conducted activities

8 within the state of Oregon through its agents. Defendants deny all other allegations in

9 paragraph 3.

10 4.

11 In response to paragraph 4, defendants admit that defendant Watchtower Bible and

12 Tract Society of Pennsylvania is a corporation organized and existing under the laws of the

13 State of Pennsylvania at the address listed by plaintiff. Defendants deny all other allegations

14 in paragraph 4.

15 5.

16 In response to paragraph 5, defendants admit that defendant Christian Congregation of

17 Jehovah's Witnesses is a corporation organized and existing under the laws of the State of

18 New York at the address listed by plaintiff Defendants deny all other allegations in

19 paragraph 5.

20 6.

21 In response to paragraph 6, defendants admit that defendant North Bothell

22 Congregation is a Washington corporation. Defendants deny all other allegations in

23 paragraph 6.

24 I I I

25 I I I

26 III

Page 2- DEFENDANTS' ANSWER AND AFFIRMATIVE DEFENSES TO
PLAINTIFF'S SECOND AMENDED COMPLAINT

BullivantlHouserlBailey PC

888 S. W. Fifth A vemu" Suite 300

Portland, Olegon 91204·2089
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1 15.

2 Except as specifically admitted herein, defendants deny each and every allegation in

3 plaintiffs Second Amended Complaint directed at defendants, and deny all ofplaintiffs

4 damage allegations.

5 AFFmMATIVE DEFENSES

6 FIRST AFFmMATIVE DEFENSE

7 (Statute of Limitations)

8 16.

9 All ofplaintiffs claims against defendants are barred by the statute of limitations.

10 SECOND AFFmMATIVE DEFENSE

11 (Lack of Personal Jurisdiction)

12 17.

13 This Court lacks personal jurisdiction over defendants Watchtower Bible and Tract

14 Society of Pennsylvania and Religious Order of Jehovah's Witnesses.

15 THIRD AFFmMATIVE DEFENSE

16 (Free Exercise of Religion ClauseSof the U.S. and Oregon Constitutions)

17 18.

18 Plaintiff's action is barred by the First Amendment to the U.S. Constitution, as well as

19 Article 1, Sections 2 and 3 of the Oregon Constitution.

20 FOURTH AFFmMATIVE DEFENSE

21 (Failure to State a Claim)

22 19.

23 Plaintiff s allegations fail to state any claim upon which relief can be granted against

24 defendants.

25 WHEREFORE, having fully answered plaintiff's Second Amended Complaint,

26 defendants pray for a Judgment in their favor, including an award of their costs and

Page 4-' DEFENDANTS' ANSWER AND AFFIRMATIVE DEFENSES TO
PLAINTIFF'S SECOND AMENDED COMPLAINT

BullivantlHouserlBailey PC

888 S. W. Fifth A venue, Suite 300
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1 disbursements incurred herein, as well as such other and further relief as the Court deems just

2 and proper.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DATED: April 20, 2005.

BULLIV ANT HOUSER BAILEY PC

BY~
E-mail: john.kaempf@bullivant.com

Attorneys for Defendants

Trial Attorney: John Kaempf, OSB #92539

Page 5- DEFENDANTS' ANSWER AND AFFIRMATIVE DEFENSES TO
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GLEN D. BAISINGER

Judge

CAROL R. BISPHAM

Judge

JOHN A. MCCORMICK

Judge

RICK J. MCCORMICK

Judge

DANIEL R. MURPHY

Judge

April 27, 2005

James G. Nelson

Attorney at Law
PO BOX 946

Albany OR 97321

John Kaempf
Attorney at Law
300 Pioneer Tower
888 SW Fifth Ave
Portland OR 97204-2089

P.O. BOX 1749

ALBANY, OREGON 97321.0491

COURTS (541) 967-3848

CRIMINAL RECORDS (541) 967-3841

CIVIL RECORDS (541) 967-3845

CIRCUIT COURT OF OREGON
TWENTY-THIRD JUDICIAL DISTRICT

. f - ••• - -

~'l/'lE ""..
'. " Rll) Anlj 2' .•••••.

• rll 7 2lJIJS.

Re: Morley v. North Albany Oregon Congregation, et al
Case No. 03-0431

Counsel:

The Court recently received Defendant's Answer to Plaintiff's Second Amended Complaint.
Since the case appears to be at issue, the Court would ordinarily set the case for Settlement
Conference. However, because ofthe association of Out of State Counsel and the complexity of
the issues, the Court is going to allow the Attorneys in this case greater latitude on how to
proceed.

Please confer and at least one of you send a written update as to case status including whether
discovery is completed, do the Attorneys want to try private Mediation or perhaps a Settlement
Conference with a retired Senior Judge who could devote additional time, what other
impediments are there to setting a trial, and how many days do you expect the trial to take,
Having received your written update, the Court will take further action to move this case along.

Very truly yours,

John A. McCormick

Circuit Judge

mh

cc: Gregory Love, Attorney at Law
Tommy Fibich, Attorney at Law

/
/ 1'1~\:'

\ \/\1
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ATTORNEYS AT LAW

May 4, 2005

•
Nelson & MacNeil, EC.

ALBANY OFFICE (541) 928-9147 • CORVALLIS OFFICE (541) 758-5347

Attorneys: James G. Nelson • Christopher E. MacNeil
Legal Assistants: David E. Gould • Laura C. Grant

The Honorable John McCormick
Linn County Circuit Court
POBox 1749
Albany OR 97321

Re: Morley et al. v. North Albany Oregon Congregation, et
Case No. 030431

Dear Judge McCormick:

;-
;;; {r:~
~r.~.__ ,

'~~~~1

I am responding to your letter of April 27, 2005. I have scheduled a telephone
conference with the out-of-state counsel for May 12, 2005. I will endeavor to confer
with defense counsel as soon as possible after that phone conference and will then
respond to the Court with agreed-upon scheduling for completing discovery, a
settlement conference if appropriate, and a potential trial date.

Thank you for allowing us this opportunity to give input on this complex case.

Sincerely,

~6!J~lfco
JAMESG. NELSON

JGN/lkg
cc: John Kaempf

Hartley Hampton
Diane ivIcGehee

Greg Love
Client

213 WATER AVE. NW, SUITE 100 P.O. BO)(946 • ALBANY, CY' 'J7321 • FAX (541) 928-362~
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Nelson & MacNeil, He.

The Honorable John McCormick
Linn County Circuit Court
POBox 1749
Albany OR 97321

ATTORNEYS AT LAW

June 22, 2005

• ALBANY OFFICE (541) 928-9147 • CORVALLIS OFFICE (541) 758-5347

Attorneys: James G. Nelson • Christopher E. MacNeil
Legal Assistants: David E Id • Laura C. Grant

%~~~
~%% 'L~~<:I

~~\}~ 'l.~

Re: Stone v. North Albany Oregon Congregation, et al.
Case No. 030431

Dear Judge McCormick:

I have consulted with defense attorney, John Kaempf, and out-of-state counsel, Hartley
Hampton and Gregory Love. It appears that the best time to schedule a workable trial
date would be late February or March 2006.

There is substantial discovery yet to be accomplished and some discovery issues are
anticipated that may need the court's attention. This case is complex in that it deal with
events that occurred many years ago and some witnesses and documents may be
difficult to locate.

The anticipated length of trial is 1-1/2 weeks. Because a number of out-of-state
witnesses and out-of-state counsel are involved, a setting in the time frame noted above
gives us the time needed to have the case properly prepared for trial.

JGN/lkg
cc: John Kaempf

Hartley Hampton
Greg Love
Client

213 WATER AVE. NW, SUITE 100 P.O. BOX 946 • ALBANY, r -'7321 • FAX (541) 928-3621
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR LINN COUNTY

LINN COUNTY COURTHOUSE
P.O. Box 1749 {300 4th Ave} Albany, Oregon 97321

{541} 924-6907

August 10, 2005

FILE COPY

Morley Leanna/North Albany Oregon Congreg
Case#: 030431 Civil Other

NOTICE OF SCHEDULED COURT I?ROCEEDING

Scheduled Proceeding: Trial Twelve Person Jury
Date: 3/07/06
Time: 9:00AM
Room: COURTROOM #3
Additional Information:

JUDGE JAM ONLY - 8 DAYS
PTF TO SUBMIT JURY FEE BY 8/31

IMPORTANT NOTICE: PLEASE READ

NOTE: COURTROOM IS SUBJECT TO CHANGE

Failure to appear at the court event indicated above at the time
and place specified may result in an order being rendered against
you in this case.

IF YOU HAVE A COURT APPEARANCE OR TRIAL SET THAT CONFLICTS WITH
THIS COURT SETTING, NOTIFY THIS COURT THROUGH THE CALENDARING
DEPARTMENT WITHIN 10 DAYS, STATING THE NAME OF THE CONFLICTING
CASE, THE COUNTY, THE DATE OF FILING, AND THE DATE OF SET.

CC:
JAMES G NELSON

213 WATER AVENUE NW SUITE 100
POBOX 946
ALBANY OR 97321

JOHN T KAEMPF
888 SW FIFTH AVENUE SUITE 300
PORTLAND OR 97204-2088

RONALD E BAILEY
888 SW 5TH AVENUE SUITE 300
PORTLAND OR 97204-2089
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1

2

3

4

12 NORTH ALBANY CONGREGATION OF
JEHOVAH'S WITNESSES, INC., et aI.,

INTHE CIRCUIT COURT OF THE STATE OF OREGON

Defendants request oral argument of these Motions and estimate that 10

REQUEST FOR ORAL ARGUMENT

Case No. 03-0431

DEFENDANTS' MOTIONS FOR
PARTIAL SUMMARY JUDGMENT
AND SUPPORTING
MEMORANDUM OF LAW

(ORAL ARGUMENT
REQUESTED)

FOR THE COUNTY OF LINN

Plaintiff,

Defendants.

5

6

7

8

9 LEANNA STONE,

10

11 v.

13

14

15

16

17

18 minutes will be required. Official court reporting services are reque~+

2 1 Witnesses ("CCJW"), Kingdom Support Services, Inc.

22 Jehovah's Witnesses ("ROJW,,)1 (collectively referred tc.

19

20

MOTION

Pursuant to ORCP 47, defendants Chr.

23

1Although they are listed in the caption of plaintiffs Second Amended Complaint, plaintiff
24 does not allege any cause of action against KSS or ROJW (both not-for-profit corporations)

25 in the body of her Second Amended Complaint. In anticipation of plaintiffs request to
further amend her Complaint to include KSS and ROJW in her negligence and fraud claims,

26 KSS and ROJW join in this Motion.

Page 1 - DEFENDANTS' MOTIONS FOR PARTIAL SUMMARY
JUDGMENT AND SUPPORTING MEMORANDUM OF LAW

BulIivantlHouserlBailey PC
888 SW fifth Avenue, Suite 300
Penland, Oregon 97204-2089
Telephone (503) 228-6351
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1 summary judgment as to all claims against them in plaintiffs Second Amended Complaint.

2 Defendants, which are all not-for-profit corporations, did not exist at the time the alleged acts

3 and omissions occurred. In fact, defendants did not exist until they were incorporated in

4 2000, which was at least 11 years after the alleged acts and omissions at issue.

5 These Motions are based on ORCP 47, the Court's file, the attached

6 Declarations, and the following Memorandum of Law.

7

8

9

A.

MEMORANDUM OF LAW

Introduction and summary of plaintiff's claims

This is a childhood sex abuse action arising from the alleged sexual abuse of

10 plaintiff, a member of a Jehovah's Witnesses' congregation, by an alleged member of the

11 congregation, Don Setjeant, who is deceased.

12 Plaintiff alleges that Mr. Setjeant's daughter reported to church "Elders" in

13 1962 that Mr. Setjeant had sexually abused her, but that defendants told his daughter not to

14 discuss this with anyone, and that they would take any necessary action. Plaintiff further

15 alleges that Mr. Setjeant later sexually molested plaintiff when he acted as a "Ministerial

16 Servant" for the church. Plaintiff asserts that Mr. Setjeant, acting as defendants' agent, used

17 his "position of trust" to sexually abuse plaintiff between 1984 and 1989. Plaintiff alleges

18 that she was 9 years old when the alleged abuse began. Based on these allegations, plaintiff

19 asserts claims for negligence and fraud against defendants. See Second Amended

20 Complaint.

21

22

23

B. Defendants were created in 2000, which was 11 years after the alleged
abuse of plaintiff ended, and defendants thus cannot be held liable.

CCJW was incorporated as a not- for-profit corporation on August 21, 2000, in

24 the State of New York, County of Putnam. (Declaration of William Nonkes.) KSS was

25 incorporated as a not-for-profit corporation on September 26,2000, in the State of New

26 York, County of Putnam. (Declaration of Alexander Reinmueller.) ROJW was incorporated

Page 2 - DEFENDANTS' MOTIONS FOR PARTIAL SUMMARY
JUDGMENT AND SUPPORTING MEMORANDUM OF LAW

BullivantlHouserlBailey PC
888 SW Fifth A venue, Suite 300
Portland, Ot'egon 97204·2089
Telephone (S03) 228-6351
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1 as a not-for-profit corporation on August 21,2000, in the State of New York, County of

2 Putnam. (Declaration of Patrick LaFranca.)·

3 A corporation's existence begins at the time of its incorporation. (ORS

4 65.051(1) and ORS 65.067; N.Y. Religious Corporations Law § 2-b-1;2 N.Y. Not-For-Profit

5 Corporations Law § 403.3)

6 Therefore, it is an undisputed fact that defendants did not exist during the

7 relevant time period set forth in plaintiffs Second Amended Complaint (1962 through 1989).

8 Thus, pursuant to ORCP 47, defendants should be granted summary judgment

9 . as to all claims against them.

10

11

12

13

14

15

16

17

18

19

20

21

22

23

DATED: September 23,2005.

BULLN ANT HOUSER BAILEY PC

Attorneys for Defendants

•

24 2New York Religious Corporations Law § 2-b-1 provides, in relevant part, that the "not-for­

25 profit corporation law applies to every [religious] corporation."
3 New York Not-For-Profit Corporation Law § 403 provides, in relevant part, that upon "the

26 filing of the certificate of incorporation," the "corporate existence shall begin."

Page 3 - DEFENDANTS' MOTIONS FOR PARTIAL SUMMARY
JUDGMENT AND SUPPORTING MEMORANDUM OF LAW
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1

2

3

4

5

6

7

8

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

v.

9 LEANNA STONE,

10

11

Plaintiff,
Case No. 03-0431

DECLARATION OF ALEXANDER
REINMUELLER

Defendants.

12 NORTH ALBANY CONGREGATION OF
JEROV AH'S WITNESSES, INC., et aI.,

13

1411 ---'

15 I, Alexander W. Reinmueller, being duly sworn, depose and say as follows:

16 1. I am over the age of 18, of sound mind, and legally competent in all respects.

17 I have personal knowledge of the matters testified to herein and am competent to testify to

18 these matters. I submit this Declaration on behalf of Defendant Kingdom Support Services,

19 Inc. ("KSS") and in support of its Motion for Summary Judgment. I am the Secretary and

20 Treasurer ofKSS.

21 2. KSS first came into existence at the time of its incorporation as a not-for-profit

22 corporation in the State of New York, County of Putnam, on September 26,2000.

23 I I I

24 III

25 I I I

26 III

Page 1- DECLARATION OF ALEXANDER REINMUELLER BullivantlHouserlBailey PC

888 S.W. Fifth Avenue, Suite 300

Portland, Oregon 97204-2089
Telephone: 503.228.6351
Facsimile: 503.295.0915
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1 3. Plaintiff's negligence and fraud claims, as set forth in her Second Amended

2 Complaint, are based upon alleged abuse occurring during the period 1984 through 1989.

3 KSS did not exist during that period.

4 I hereby declare that the above statement is true to the best of my knowledge and

5 belief, and that I understand it is made for use as evidence in court and is subject to penalty

6 for perjury.

7 DATED: August IV, 2005.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

Ll~~
Alexander W. Reinmueller

Page 2- DECLARATION OF ALEXANDER REINMUELLER BuilivantlHouserlBailey PC
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1

2

3

4

5

6

7

8

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

9 LEANNA STONE,

10

11 v.

Plaintiff,
Case No. 03-0431

DECLARATION OF PATRICKJ.
LAFRANCA

Defendants.

12 NORTH ALBANY CONGREGATION OF
JEHOVAH'S WITNESSES, INC., et aI.,

13

1411 -----'

15 I, Patrick J. LaFranca, being duly sworn, depose and say as follows:

16 1. I am over the age of 18, of sound mind, and legally competent in all respects.

17 I have personal knowledge of the matters testified to herein and am competent to testify to

18 these matters. I submit this Declaration on behalf of Defendant Religious Order of Jehovah's

19 Witnesses ("ROJW") and in support of its Motion for Summary Judgment. I am the

20 President of ROJW.

21 2. ROJW first came into existence at the time of its incorporation as a not-for-

22 profit corporation in the State of New York, County of Putnam, on August 21,2000.

23 I I I

24 I I I

25 I I /

26 III

Page 1- DECLARATION OF PATRICKJ. LAFRANCA BullivantlHouserlBailey PC
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1 3. Plaintiffs negligence and fraud claims, as set forth in her Second Amended

2 Complaint, are based upon alleged abuse occurring during the period 1984 through 1989.

3 ROJW did not exist during that period.

4 I hereby declare that the above statement is true to the best of my knowledge and

5 belief, and that I understand it is made for use as evidence in court and is subject to penalty

6 for perjury.

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DATED: August 18' ,2005.

~9.7it~
Patrick J. LaFranca

Page 2- DECLARATION OF PATRICK J. LAFRANCA BullivantlHouserlBailey PC
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DECLARATION OF WILLIAM
NONKES

Case No. 03-0431

FOR THE COUNTY OF LINN

Plaintiff,

v.

1

2

3

4

5

6

7

8

9 LEANNA STONE,

10

11

12 NORTH ALBANY CONGREGATION OF
JEHOVAH'S WITNESSES, INC., et aI.,

13
Defendants.

1411 ---'

15 I, William H. Nonkes, being duly sworn, depose and say as follows:

16 1. I am over the age of 18, of sound mind, and legally competent in all respects.

17 I have personal knowledge of the matters testified to herein and am competent to testify to

18 these matters. I submit this Declaration on behalf of Defendant Christian Congregation of

19 Jehovah's Witnesses ("CCJW") and in support of its Motion for Summary Judgment. I am

20 the Secretary and Treasurer of CCJW.

21 2. CCJW first came into existence at the time of its incorporation as a not-for-

22 profit corporation in the State of New York, County of Putnam, on August 21,2000.

23 III

24 III

25 III

26

Page 1- DECLARATION OF WILLIAM NONKES BullivantlHouserlBailey PC

888 s.w. Fifth Avenue, Suite 3()()

Portland. Oregon 97204-2089
Telephone: 503.228.6351
Facsimile: 503.295.0915
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1 3. Plaintiffs negligence and fraud claims, as set forth in her Second Amended

2 Complaint, are based upon alleged abuse OCCUlTing during the period 1984 through J 989.

3 CC.T\V did not exist during that period.

4 1 hereby declare that the above statement is tme to the best of my knowledge and

5 belief, and that I understand it is made for use as evidence in court and is subject to penalty

6 for perjury.

7 DATED; August !t?,2005.

8 h( 71 /f/~ ----
9 William NOl'lkes

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

2S

261
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Nelson & MacNeil, EC.
ALBANY OFFICE. (541) 928-9147 • CORVALLIS OFFICE (541) 758-5347

Attorneys: James G. Nelson • ChristopherE. MacNeil

Legal Assistants: David E. Gould ~3LautaC,. Grant

\~~\\~~;~:;~~
\ ';S '6 (:...\ -;;.:.0

\ \2 ,.J
\
\

•

Stone v. North Albany Oregon Congregation, et al.
Case No. 030431

Re:

December 12, 2005

The Honorable John McCormick
Linn County Circuit Court
POBox 1749
Albany OR 97321

ATTORNEYS AT LAW

Dear Judge McCormick:

The Defendants have asked us to remove several Defendants who were improperly
named in this case. We have agreed to do so; therefore, Defendants' motion is moot.
Plaintiff's Third Amended Complaint has been filed with the court on this date.

JGN/lkg
cc: John Kaempf

Hartley Hampton
Greg Love
Client

213 WATER AVE. NW, SUITE 100 •• '- P.O. BOX 946 • ALBANY, O~ °7321 • FAX (541) 928-3621
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· 1

2

3

4

5

...•

IN TIlE ORCUIT COURT OF 1HE STATEOF O~G~N ~1Z:fi"~_;_-

6
FOR THE COUNTY OF LINN

CASE NO. 0210345

PLAINTIFF'S THIRD
AMENDED COMPLAINT
(Sexual Battery of a Child,
Negligence, Fraud, Fraudulent
Concealment, Premises Liability)

Not subject to Mandatory Arbitration

Jury Trial Requested

Defendants.

Plaintiff,

vs.

LEANNA STONE,

16

7
)
)
)
)
)
)
)

10 NORTH ALBANY OREGON )
CONGREGATION OF JEHOVAH'S )

11 WITNESSES, INC., f / k/ a ALBANY )
OREGON COMPANY OF JEHOV AH'S )

12 WITNESSES, INC., WATCHTOWER )
BIBLE AND TRACT SOCIETY OF )

J3 NEW YORK, INC., WATCHTOWER )
BIBLE AND SOCIETY OF PENNSYLVANIA, )

14 WATCHTOWER ASSOCIATES, LTD., )
and NORTH BOTHELL CONGREGATION OF)

15 JEHOVAH'S WITNESSES, INC. )
)
)

8

9

17 COMES NOW the Plaintiff and alleges as follows:

18 COMMON FACTS

~ 19 l.
roo

d ~ ~;!;
~~~~~ 20 Plaintiff LeAnna Stone, formerly known as LeAnna Morley, is a resident of
u~O\O\O\

~ .•.SlX:-..-:>~o- 21
~ Sd ~~ Sweet Home, Linn County, Oregon.z ~~.! ~
0< <j 22 2.

~ ~
23 Defendant North Albany Oregon Congregation of Jehovah's Witnesses, Inc.

24 f/k/ a Albany Oregon Company of Jehovah's Witnesses, Inc., is a corporation

25
Page 1. Plaintiffs Third Amended Complaint
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organized and existing under the laws of the State of Oregon. At all material times, it

2 owned and maintained a meeting hall and offices at Kingdom Hall Building, 303

3 Grand Prairie Road SE, Albany, Oregon 97321.

4 3.

5 Defendant Watchtower Bible and Tract Society of New York, Inc., a

6 corporation organized and existing under the laws of the State of New York, with

7 offices at 25 Columbia Heights, Brooklyn, New York 11201-2483,has conducted

8 business within the State of Oregon through its officers, agents, and servants.

9 4.

]0 Defendant Watchtower Bible and Tract Society of Pennsylvania, a corporation

11 organizeq. and existing under the laws of the State of Pennsylvania, with offices at

12 1630 Spring Run Road Extension, Coraopolis, Pennsylvania 15108, has conducted

13 business within the State of Oregon through its officers, agents, and servants.

14 5.

15 Defendant Watchtower Associates, Ltd., a corporation organized and existing

16 under the laws of the State of New York, with offices at 147Holiday Drive, Westbury,

17 New York 11797, has conducted business within the State of Oregon through its

18 officers, agents, and servants.

23 / / /

22 business within the State of Oregon through its agents and alter egos.

21 organized and existing under the laws of the State of Washington, has conducted

6.

Defendant North Bothell Congregation of Jehovah's Witnesses, a corporation

19

24

25
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2

3

4

5

6

7

8

9

10

7.

Venue is proper in Linn County, Oregon, because Defendant North Albany

Congregation of Jehovah's Witnesses, Inc., has its principal place of business in Linn

County and because some of the acts or omissions that give rise to Plaintiff's claims

occurred in Linn County.

8.

The Defendant entities are collectively referred to herein as the "Watchtower

Defendants" because each is an agent of the other and all operate as a single business

enterprise.

9.

11 The Watchtower Defendants comprise a hierarchical organization made up of

12 different corporations and other entities. The Watchtower Bible and Tract Society of

13 New York is the parent organization of all entities of Jehovah's Witnesses in the

14 United States. A "Governing Body" establishes policies and dictates practices for

15 Jehovah's Witnesses throughout the world, and operates through various corporate

16 entities including the Watchtower Bible and Tract Society of Pennsylvania. (Each

17 entity is led by officers known as Elders and Ministerial Servants, appointed by the

18 Governing Body.) Elders and Ministerial Servants are all agents of the Watchtower

~ 19 Defendants.t'-
..s ~ -:t
~j~E~ 20 10.
~=O\O\;:~~J~;

~ e . ~ 21 Don Serjeant was appointed to the office of Ministerial Servant in the North
AO =-Z2::~~~

§< <f 22 Bothell Congregation of Jehovah's Witnesses and in the North Albany Congregation
~

23 of Jehovah's Witnesses. This is a position higher than general member. In this

24 position, he was an agent of the Watchtower Defendants.

25
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11.

2 A person who has the office of Ministerial Servant is held out to be a person of

3 trust and responsibility and a person to whom one can trust to supervise minor

4 children.

5 12.

6 One of the principal activities of the Jehovah's Witnesses organization is the

7 distribution of literature and the solicitation of donations. Members of the

8 organization are required to participate in this activity, often called "going out in

9 service." These activities are supervised by Elders and Ministerial Servants.

10 . 13.

11 As early as 1962, if not before, Don Serjeant began sexually molesting and

12 physically abusing his daughter, Suzan, who was seven years old when the abuse

13 began. Suzan reported the abuse to the Elders of Defendant Bothell Congregation of

14 Jehovah's Witnesses, where Don Serjeant was serving as a Ministerial Servant in the

15 state of Washington. The Elders of the Defendant Bothell Congregation of Jehovah's

16 Witnesses told Suzan not to discuss the matter with anyone else and that they would

17 take any and all necessary action.

18 14.

)9 Don Serjeant moved from Washington to Albany, Oregon, sometime prior to

20 1984. Don Serjeant was appointed by the Watchtower Defendants to serve the office

21 of Ministerial Servant of the North Albany Congregation of Jehovah's Witnesses.

22 While serving in that position, Don Serjeant met Plaintiff Leanna Stone, a minor child.

23 Watchtower Defendants knew Don Serjeant transferred to the North Albany

24

25
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Congregation of Jehovah's Witnesses and knew he was going to be appointed to the

2 office of Ministerial Servant.

3 FIRST CLAIM FOR RELIEF:

4 SEXUAL BATTERY OF A CHILD

5 15.

6 Plaintiff realleges paragraphs 1 through 14 above.

7 16.

8 Don Serjeant used the "position of trust" that his status as Ministerial Servant

9 represented to develop a relationship with Leanna Stone. Plaintiffs parents believed

)0 that Don Serjeant was worthy of trust because he was a Ministerial Servant and they

11 were comfortable entrusting their young daughter to his oversight.

12 17.

13 From 1984 through 1989, Don Serjeant sexually abused Plaintiff on multiple

14 occasions while Plaintiff was performing her required "service" activities. Don

)5 Serjeant used his authority and position as Ministerial Servant and his "position of

16 trustll to arrange to supervise Plaintiff in her "going out in service" activities for

17 Watchtower Defendants so that he could gain access to her and sexually abuse her.

18 Don Serjeant also abused Plaintiff in the parking lot of the North Albany

19 Congregation Kingdom Hall.

18.

The abuse, which started when Plaintiff was nine years old, continued while

22 Don Serjeant served as Ministerial Servant and, therefore, as the appointed agent of

23 the Watchtower Defendants. Participating in "going out in service" was within the

24 course and scope of Don Serjeant's agency relationship with the Watchtower

25
Page 5. Plaintiffs Third Amended Complaint

Morley v. North Albany Congregation et al.

308



Defendants, and the Watchtower Defendants knew, or should have known, that Don

2 Serjeant was taking Plaintiff out alone on service.

3 19.

4 The Watchtower Defendants had been on notice since at least 1962 that Don

5 Serjeant had engaged in the physical and sexual abuse of minor children. The

6 Watchtower Defendants knew, or should have known, that individuals who sexually

7 abuse children are often repeat offenders who abuse multiple victims and the same

8 victim multiple times. It was foreseeable to the Watchtower Defendants that if Don

9 Serjeant obtained unsupervised access to young children, such as Plaintiff Leanna

10 Stone, he would molest and abuse them. As a result, Plaintiff suffered serious injury

11 and harm, as alleged in paragraph 26 below.

12

131415161718cj

19
g,;

r--::i~ ~:t 20~~~~~
~ .. ~~~~ E-~o~

21
~ ed~--== z ~~.! :!0< <.,g

22
~ ~

~ 23
SECOND CLAIM FOR RELIEF:

PREMISES LIABILITY

20.

Plaintiff realleges paragraphs 1 through 19above.

21.

Nevertheless, the Watchtower Defendants continued to allow Don Serjeant to occupy

appointed leadership "positions of trust" and authority which gave him access to

children such as Leanna Stone. Don Serjeant sexually abused Plaintiff Leanna Stone

during Jehovah's Witnesses' activities and on the Watchtower Defendants' Albany,

Oregon, property when the Watchtower Defendants had both the opportunity and

the duty to supervise their agent, Don Serjeant, and to protect Leanna Stone. As a

result, Plaintiff suffered serious injury and harm, as alleged in paragraph 26 below.

24

25
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TIDRD CLAIM FOR RELIEF:

2 NEGLIGENCE

3 22.

4 Plaintiff realleges paragraphs 1 through 21 above.

5 23.

6 The Watchtower Defendants were negligent in one or more of the following

7 particulars that have been a substantial contributing factor to the damages of Plaintiff

8 Leanna Stone as alleged in paragraph 26below:

9

10

11

12

13

14

IS

16

17

18

24

25
Page 7.

a.

b.

c.

d.

Despite the fact that the Watchtower Defendants knew, or should have

known, of Don Serjeant's history of pedophilia, and despite their actual

or constructive knowledge that he was taking Plaintiff out alone on

service, they failed to warn Plaintiff, or her family, of Don Serjeant's

history of sexually abusing children;

Despite the fact that the Watchtower Defendants knew, or should have

known, of Don Serjeant's history of pedophilia, they negligently

permitted him to be alone with Plaintiff, both "in service," and in the

. church parking lot;

Despite the fact that the Watchtower Defendants knew, or should have

known, of Don Serjeant's history of pedophilia, they negligently

appointed him to the office of Ministerial Servant when they knew or

should have known that he would be allowed to supervise minor

children in the course and scope of his duties;

The Watchtower Defendants negligently allowed Don Serjeant to move

from one congregation to another without warning the second

Plaintiffs Third Amended Complaint
Morley v. North Albany Congregation et aI.
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2

3456789101112I314IS161718cJ

19
Q.;

""

...i ~ -:!;~~~E~
20

U~O\O\~ ~ ",~Q:::-~~~~
21~ "0 ~~ z ~~.21 g0< <j

22
~ Cl. ~ 23

24

congregation of Don Serjeant's dangerous tendencies to molest minor

children; and

e. The Watchtower Defendants negligently failed to supervise Don

Serjeant despite their actual or constructive knowledge that he posed a

potential and foreseeable danger to children.

FOURTH CLAIM FOR RELIEF:

FRAUD AND FRAUDULENT CONCEALMENT

24.

Plaintiff realleges paragraphs 1 through 23 above.

25.

Despite knowing that Don Serjeant had sexually abused minor children, the

Watchtower Defendants intentionally and willfully concealed that information from

the Plaintiff and her family. The Watchtower Defendants materially misrepresented

to Plaintiff and her family that Don Serjeant was an official in good standing, who

occupied a "position of trust" and authority, and was a person to whom minor

children could be entrusted. Neither Plaintiff nor her parents could know about Don

Serjeant's past or about the falsity of Defendants' representations. They were entitled

to rely upon those representations and did, in fact, rely upon them to Plaintiff's

serious injury and harm, as alleged in paragraph 26below.

26.

As a result of the Watchtower Defendants' acts and omissions, Plaintiff has

incurred and will continue to incur costs for medical expenses, counseling and

psychological treatment, has lost earning capacity, and has suffered and will continue

to suffer extreme, permanent emotional distress and psychological harm with

25
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2

3

4

5

6

7

accompanying physical manifestations, embarrassment, loss of self-esteem, disgrace,

humiliation, and loss of enjoyment of life, all to her economic damage of $25,000,and

to her non-economic damage of $4,000,000.

27.

Plaintiff did not discover, and could not have discovered through the exercise

of reasonable diligence, her injuries that resulted from the abuse or the causal

connection between her injuries and the wrongful conduct of the Watchtower

8

9

Defendants until less than three years before the filing of this lawsuit.

WHEREFORE, Plaintiff demands judgment against the Watchtower

10 Defendants individually, jointly and severally, for economic damages of $25,000,

11 noneconomic damages of $4,000,000, plus Plaintiff's attorney fees, costs and

12 disbursements herein, and such other relief as the Court deems just and equitable.

13 DATED this 9th day of December, 2005.

14

15

16

17

SUBMITTEDBY:
18

James G. NeisonOSB #74230

U

Nelson & MacNeil, P.e.
19

P.O. Box 946c.: ~Albany, OR 97321..s ~ -::t 20~j~E~ (541)928-9147(j=0\0\~
~ ~~~~

21
OF ATTORNEYSFORPLAINTIFF:~ Ed ~":: z ~~ll ~ Gregory S. Love, Esquire

~< <f

22Love & Norris
314Main Street, Suite 30023

Fort Worth, Texas 76102
(817)335-280024

~ J sO. Nelson OSB#74230
I Attorneys for Plaintiff

25
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Hartley Hampton, Esquire
Fibich, Hampton & Leebron

2 1401 McKinney, Suite 1800
Houston, Texas 77010

3 (713) 751-0025

4

5

6

7

8

9

10

II

12

I3

14

15

16

17

18

24

25
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1

IN THE CIRCUIT COURT OF THE STATE OF OREGON

No. 03-0431

STIPULATED MOTION AND ORDER
TO RESET TRIAL DATE

FOR THE COUNTY OF LINN

Plaintiffs,

v.

3

4

5

6

7

8

9 LEANNA STONE,

2

10

11

12 NORTH ALBANY OREGON

13 CONGREGATION OF JEHOVAH'S
WITNESSES, INC., et aI,

Defendants.

Pursuant to UTCR 6.030, defendants move the Court to postpone the current trial date

of March 7, 2006 for the following reasons: Additional discovery needs to be completed.

14

15"-'------"----~--------..,.-'
16

17

18
Also, settlement negotiations need to occur. Plaintiff joins in this Motion.

19

20
Case Filing Date: February 20, 2003

21 Number of prior postponements: None

REQUESTED SETOVER [X] Regular Course [ ]
22

23
Opposing Party: [x] Consents

24 Probable Trial Status: - [ ] Court
Estimated Total Length,ofTrial: One week

[ ] Objects
[x] Jury

25

26 / / /

Page 1 STIPULATED MOTION AND ORDER TO RESET TRIAL DATE BullivantlHouserlBailey PC

888 s.w. Fifth Avenue, Suite 300

Portland. Oregon 97204-2089

Telephone: 503.228.6351
Facsimile: 503.295.0915
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1 I certify that I have advised my clients of this request and served a copy of this Motion on
plaintiffs attorney.

2

3 Dated: December 19,2005.

4

5

6

~Jo Kaempf, OSB #9253
E-mail: john.kaempf@bullivant.com
Attorney for Defendants

711

8 ORDER

9

&Judg;
JOHN A. McCORMICK

Dated:

13

14

12

The motion to postpone is GRANTED: [] in the regular course Dl to 1'3<. 56-T
10

1)3}Db
11

15

16

17

18

19

20

21

22

..
--",'

~\.r
d':- _~~

G~'»0-',

S?,~(~:
"-..- .L

23

24

25

26

Page 2 STIPULATED MOTION AND ORDER TO RESET TRIAL DATE BullivantlHouserlBailey PC

888 S,W Fifth Avenue, Suite 300

Ponland, Oregon 97204-2089

Telephone: 503.228.6351
Facsimile: 503.295.0915
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Tracy G KRUGlLINlOJD

01/12/200604:54 PM

To Laura Grant <Igrant@nelsonandmacneil-Iaw.com>

Gregory Love <gslove@airmail.net>, Hartley Hampton
cc <hhampton@FHL-Law.com>, John Kaempf

<John.Kaempf@bullivantcom>
bcc

Subject Re: Stone v. Watchtower

fantastic, I will send you all notices .... 7/25-28 and 7/31-8/3

Tracy
Laura Grant <Igrant@nelsonandmacneil-faw.com>

Laura Grant
<Igrant@nelsonandmacneil-la
W.com>

01/12/200601:08 PM

To Tracy Krug <Tracy.G.KRUG@ojd.state.or.us>

Gregory Love <gslove@airmail.net>, John Kaempf
cc <John.Kaempf@bullivant.com>, Hartley Hampton

<hhampton@FHL-Law.com>

Subject Stone v. Watchtower

January 12, 2006

Tracy:

This will confirm that Mr. Nelson and Mr. Love are both available for
trial the week of July 25, 2006. I assume you will send out new
notices. Thank you.

Laura Grant-Trevisiol

Legal Assistant to Jim Nelson
Nelson & MacNeil, P.C.
213 Water Avenue NW, Suite 100
Albany, OR 97321 (541) 928-9147

Confidentiality Notice: This e-mail message, including any attachments,
is for the sole use of the intended recipient(s) and may contain
confidential and privileged information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended
recipient, please contact the sender by reply e-mail and destroy all
copies of the original message.

This message was sent using IMP, the Internet Messaging Program.
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR LINN COUNTY

LINN COUNTY COURTHOUSE
P.O. Box 1749 (300 4th Ave) Albany, Oregon 97321

(541) 924-6907

January 20, 2006

FILE COpy

Morley Leanna/North Albany Oregon Congreg
Case#: 030431 Civil Other

NOTICE OF SCHEDULED COURT PROCEEDING

Scheduled Proceeding: Trial Twelve Person Jury
Date: 7/25/06
Time: 9:00AM
Room: COURTROOM #3
Additional Information:

JUDGE JAM ONLY - 8 DAYS
CNTD FI<OM 3/7 PERATTY MOTION

IMPORTANT NOTICE: PLEASE READ

NOTE: COURTROOM IS SUBJECT TO CHANGE

Failure to appear at the court event indicated above at the time
and place specified may result in an order being rendered against
you in this case.

IF YOU HAVE A COURT APPEARANCE OR TRIAL SET THAT CONFLICTS WITH
THIS COURT SETTING, NOTIFY THIS COURT THROUGH THE CALENDARING
DEPARTMENT WITHIN 10 DAYS, STATING THE NAME OF THE CONFLICTING
CASE, THE COUNTY, THE DATE OF FILING, AND THE DATE OF SET.

CC:
JAMES G NELSON

213 WATER AVENUE NW SUITE 100
POBOX 946
ALBANY OR 97321

JOHN T KAEMPF
888 SW FIFTH AVENUE SUITE 300
PORTLAND OR 97204-2088

RONALD E BAILEY
888 SW 5TH AVENUE SUITE 300
PORTLAND OR 97204-2089
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Tracy G KRUGIlINlOJD

01/23/2006 02:28 PM

Gregory Love <gslove@ainnail.net>, Hartley Hampton
To <hhampton@FHL-Law.com>,John Kaempf

<John.Kaempf@bullivant.com>,Laura Grant
cc

bee

Subject Re: Stone v. Watchtower~

I regretfully inform you all that I did not have Judge John McCormick's vacation schedule when I set this
trial. He will be gone the day we set this trial to commence. I spoke w/ Laura from Nelson's office earlier
today on an unrelated matter and explained the problem and she shows Mr. Nelson marked off for
vacation during part of the 8 days we set this trial for as well.

Additionally Judge John McCormick (JAM) will be gone 7/20-25.

Here are my new proposals for trial, please discuss amongst yourselves and let me know what works for
everyone's schedules or email me and copy everyone and I will do the matching up and notifying. Sorry
for the inconvenience and confusion.

Tuesday, 8/1-4 arid 817-10 or 8/8-11
Monday, 817-11 and 8/15-17 (we may even be able to start week two on 8/14 if that's better for everyone
since none of our judges at this point have that Monday scheduled off).

Judge JAM is available all of August, there is a holiday 9/4 (and it would be nice to avoid trial on 9/5 if
possible) and we have 2 judges gone 9/11 so we need to avoid that Monday, however the remainder of
September is also wide open for Judge JAM.

Please let me know as soon as possible so we can get a date confirmed.

Tracy
Tracy G KRUG/L1N/OJD

~ Tracy G KRUGILINlOJD••• 01/121200604:55 PM

To Laura Grant <Igrant@nelsonandmacneit-Iaw.com>

Gregory Love <gslove@ainnail.net>, Hartley Hampton
cc <hhampton@FHL-Law.com>,John Kaempf

<John.Kaempf@bullivant.com>
Subject Re: Stone v. Watchtower~

fantastic, I will send you all notices .... 7/25-28 and 7/31-8/3

Tracy
Laura Grant <Igrant@nelsonandmacneil-Iaw.com>

a• Laura Grant

<Igrant@nelsonandmacneil-l
aw.com>

01/12/200601:08 PM

To Tracy Krug <Tracy.G.KRUG@ojd.state.or.us>

Gregory Love <gslove@ainnail.net>, John Kaempf
cc <John.Kaempf@bullivant.com>,Hartley Hampton

<hhampton@FHL-Law.com>
Subject Stone v. Watchtower

318



>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>
>

>

> Tracy:
>

<lgrant@nelsonand
macneil-law. com>

01/24/2006 08:44
AM

To
Tracy Krug
<Tracy.G.KRUG®ojd.state.or.us>

cc
John Kaempf
<John.Kaempf@bullivant.com>,
Gregory Love <gslove@airmail.net>,
Hartley Hampton
<hhampton@FHL-Law.com>

Subject
Stone v. Watchtower

> Plaintiff's counsel is good for Aug. 7-11 and Aug. 15-17. Please
> confirm and send new notices. Thanks!
>
> Laura Grant-Trevisiol
> Legal Assistant to Jim Nelson
> Nelson & MacNeil, P.C.
> 213 Water Avenue NW, Suite 100
> Albany, OR 97321 (541) 928-9147
>

> Confidentiality Notice: This e-mail message, including any attachments,
> is for the sole use of the intended recipient(s) and may contain
> confidential and privileged information. Any unauthorized review, use,
> disclosure or distribution is prohibited. If you are not the intended
> recipient, please contact the sender by reply e-mail and destroy all
> copies of the original message.
>
>
> ----------------------------------------------------------------
> This message was sent using IMP, the Internet Messaging Program.
>
>
> ForwardSourceID:NT0003A97E
>

This message was sent using IMP, the Internet Messaging Program.
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Tracy G KRUGJLINlOJD

01/24/2006 11:58 AM

Message History

To Laura Grant <Igrant@nelsonandmacneil-Iaw.com>

Gregory Love <gslove@airmail.net>, Hartley Hampton
cc <hhampton@FHL-Law.com>,John Kaempf

<John.Kaempf@bullivant.com>
bee

Subject Re: Stone v. Watchtower~

Sounds like 8/8-11 and 8/14-16 is the majority vote, I will send out new notices today.

Tracy
(541)924-6907

Laura Grant <Igrant@nelsonandmacneil-Iaw.com>

a.-./• Laura Grant
<Igrant@nelsonandmacneil-l
aw.com>

01/24/2006 11 :55 AM

To Tracy.G.KRUG@ojd.state.or.us

Gregory Love <gslove@airmail.net>, Hartley Hampton
cc <hhampton@FHL-Law.com>,JohnKaempf

<John.Kaempf@bullivant.com>

Subject Re: Stone v. Watchtower

Laura Grant

Tracy - We are available all week, both weeks. Whatever works best for
the Court is fine. Thanks.

Laura Grant-Trevisiol

Legal Assistant to Jim Nelson
Nelson & MacNeil, P.C.
213 Water Avenue NW, Suite 100
Albany, OR 97321 (541) 928-9147

Confidentiality Notice: This e-mail message, including any attachments,
is for the sole use of the intended recipient(s) and may contain
confidential and privileged information. Any unauthorized review, use,
disclosure or distribution is prohibited. If you are not the intended
recipient, please contact the sender by reply e-mail and destroy all
copies of the original message.

Quoting Tracy.G.KRUG®ojd.state.or.us:

> Thanks everyone for responding in such a timely manner.
>

> Both counsel have reported they are available for trial 8/7-11 and 15-17.
> Before I send out notices the other option during that time frame would be
> Tuesday, 8/8-11 and 8/14-16. It's difficult for us to have a jury trial 2
> Mondays in a row but 8/8-11 and 8/14-17 may be more convenient for folks
> and having less of a break over a weekend. Please let me know which option
> is preferable and I'll send notices.
>

> Tracy
> (541)924-6907
>
>
>
>
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR LINN COUNTY

LINN COUNTY COURTHOUSE
P.O. Box 1749 (300 4th Ave) Albany, Oregon 97321

(541) 924-6907

January 24, 2006

FILE COPY

Morley Leanna/North Albany Oregon Congreg
Case#: 030431 Civil Other

NOTICE OF SCHEDULED COURT PROCEEDING

Scheduled Proceeding: Trial Twelve Person Jury
Date: 8/08/06
Time: 9:00AM
Room: COURTROOM #3
Additional Information:

JUDGE JAM ONLY - 8 DAYS
CNTD FROM 3/7 PER ATTY MOTION
CNTD FROM 7/25 SCHDL CONFLICT

IMPORTANT NOTICE: PLEASE READ

NOTE: COURTROOM IS SUBJECT TO CHANGE

Failure to appear at the court event indicated above at the time
and place specified may result in an order being rendered against
you in this case.

IF YOU HAVE A COURT APPEARANCE OR TRIAL SET THAT CONFLICTS WITH
THIS COURT SETTING, NOTIFY THIS COURT THROUGH THE CALENDARING
DEPARTMENT WITHIN 10 DAYS, STATING THE NAME OF THE CONFLICTING
CASE, THE COUNTY, THE DATE OF FILING, AND THE DATE OF SET.

CC:
JAMES G NELSON

213 WATER AVENUE NW SUITE 100
POBOX 946
ALBANY OR 97321

JOHN T KAEMPF
888 SW FIFTH AVENUE SUITE 300
PORTLAND OR 97204-2088

RONALD E BAILEY
888 SW 5TH AVENUE SUITE 300
PORTLAND OR 97204-2089
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GLEN D. BAlSINGER

Judge

CAROl R. BISPHAM

Judge

JOHN A. MCCORMICK

Judge

RICK J. MCCORMICK

Judge

DANIEL R. MURPHY

Judge

February 7,2006

James G Nelson

Attorney at Law
POBox 946

Albany OR 97321

P.O. BOX 1749

Fl L ED ALBANY, OREGON 97321-0491

STATE OF OREGCOO'31S(541)967-3848

L! ~~N CO. CIR CUtRlIWIGAURI:CORDS (541) 967-3841

CIVIL RECORDS (541) 967-3845

Z006fEB-1 PH 3: 23

CIRCUIT COURT OF OREGON .... .... ..ToATOR
TWENTY-THIRD JUDICIAL DISTRICfOURT ADHIHlS An _

John T Kaempf
Attorney at Law
888 SW Fifth Avenue Suite 300
Portland OR 97204-2088

Re: Leanna Morley, et al. v North Albany Oregon Congregation, et al.
Linn County Case No.: 03-0431

Dear Counsel:

The Court notes that Calendaring recently reset the trial in this matter to August 8, 2006. Of
course, the Court would like to see this case get resolved and will cooperate to make that happen.

Following the filing of the Third Amended Complaint in mid-December, the Court was waiting
to hear from Defendants as to whether they were going to object to the filing and whether
Defendants would agree that their previous Motion for Summary Judgment was now moot. The
Court received a note from Calendaring on January 31 indicating that Mr. Kaempfhad stated that
his Motion was now moot. Therefore, the Court will not be setting a hearing and will await the
filing of an Answer to the Third Amended Complaint.

The Court trusts that the attorneys will let the Court know as soon as possible if there are further
Motions to consider before the trial.

Very truly yours,

John A. McCormick

Circuit Court Judge

sml
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13 NORTH ALBANY CONGREGATION OF

14 JEHOVAH'S WI~ES§ES, INC., etal,

IN THE CIRCUIT COURT OF THE STATE OF OREGON

No. 03-0431

DEFENDANTS' ANSWER AND
AFFIRMATIVE DEFENSES TO
PLAINTIFF'S THIRD AMENDED
COMPLAINT

(CLAIM IN EXCESS OF $10,000) .

(JURY TRIAL REQUESTED)

FOR THE COUNTY OF LINN

Plaintiff,

Defendants.

v.

11

12

2

3

4

5

6

7

8

9

10 LEANNA STONE,

15

16

17 For their Answer to plaintiffs Third Amended Complaint, defendantsl hereby admit,

18 deny, and allege as follows:

19 1.

20 Defendants are currently without sufficient knowledge to admit, and thus deny,

21 paragraph 1, except that defendants admit that plaintiff was once known as Leanna Morley.

22 / / /

23

24 1 The term "defendants;' as used herein means defendants North Albany Oregon
Congregation of Jeq.ovah's Witnesses, Inc.; Watchtower Bible and Tract Society of New

25 York, Inc.; Watchtower Bible and Tract Society of Pennsylvania; and North Bothell
Congregation of Jehovah's Witnesses, Inc. This Answer is not made on behalf of defendant

26 Watchtower Associates, Ltd.

Page 1- DEFENDANTS' ANSWER AND AFFIRMATIVE DEFENSES TO
PLAINTIFF'S THIRD AMENDED COMPLAINT

BullivantlHouserlBailey PC

888 s.W. Fifth A venue. Suite 300 .

Portland, Oregon 97204-2089
Telephone: 503.228.6351
Facsimile: 503.295.0915
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1 2.

2 In response to paragraph 2, defendants deny the allegation relating to the street

3 address of the Kingdom Hall Building. Defendants admit all other allegations in

4 paragraph 2.

5 3.

6 In response to paragraph 3, defendants admit that defendant Watchtower Bible and

7 Tract Society of New York, Inc. is a corporation organized and existing under the laws of the

8 State of New York with the address alleged by plaintiff, and that it has conducted activities

9 within the State of Oregon through its agents. Defendants deny all other allegations in

10 paragraph 3.

11 4.

12 In response to paragraph 4, defendants admit that defendant Watchtower Bible and

13 Tract Society of Pennsylvania is a corporation organized and existing under the laws of the

14 State of Pennsylvania at the address listed by plaintiff. Defendants deny all other allegations

15 in paragraph 4.

16 5.

17 In response to paragraph 5, it is not directed at defendants, and, therefore, a response

18 by defendants is not required.

19 6.

20 In response to paragraph 6, defendants admit that defendant North Bothell

21 Congregation is a Washington corporation. Defendants deny all other allegations in

22 paragraph 6.

23 7.

24 In response to paragraph 7, defendants admit that defendant North Albany

25 Congregation of Jehovah's Witnesses, Inc. has its principal place of business in Linn County,

26 Oregon. Defendants deny all other allegations in paragraph 7.

Page 2- DEFENDANTS' ANSWER AND AFFIRMATIVE DEFENSES TO
PLAINTIFF'S TIDRD AMENDED COMPLAINT

BullivantlHouserlBailey PC

888 S. W. Fifth A v<:nue. Suite 300
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1 8.

2 Defendants deny paragraphs 8 and 9.

3 9.

4 In response to paragraph 10, defendants admit that Don Serjeant was appointed as a

5 ministerial servant in the North Albany, Oregon Congregation. Defendants deny all other

6 allegations in paragraph 10.

7 10.

8 Defendants deny paragraphs 11, 12, and 13.

9 11.

10 In response to paragraph 14, defendants admit that Don Serjeant was appointed and

11 served as a ministerial servant for a time in the North Albany, Oregon Congregation.

12 Defendants deny all other allegations in paragraph 14.

13 12.

14 In response to paragraph 15, defendants reallege their responses to paragraphs 1-14.

15 Defendants deny paragraphs 16, 17, 18, and 19.

16 13.

17 In response to paragraph 20, defendants reallege their responses to paragraphs 1-19.

18 Defendants deny paragraph 21. In response to paragraph 22, defendants reallege their

19 responses to paragraphs 1-21. Defendants deny paragraph 23. In response to paragraph 24,

20 defendants reallege their responses to paragraphs 1-23. Defendants deny paragraphs 25,26,

21 and 27.

22 14.

23 Except as specifically admitted herein, defendants deny each and every allegation in

24 plaintiffs Third Amended Complaint directed at defendants, and deny all ofplaintiffs

25 damage allegations. Defendants also deny that plaintiff is entitled to recover attorney fees.

26 / / /

Page 3- DEFENDANTS' ANSWER AND AFFIRMATIVE DEFENSES TO
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1 AFFIRMATIVE DEFENSES

2 FffiST AFFIRMATIVE DEFENSE

3 (Statute of Limitations)

4 15.

5 All of plaintiff s claims against defendants are barred by the statute of limitations.

6 SECOND AFFIRMATIVE DEFENSE

7 (Lack of Personal Jurisdiction)

8 16.

9 This Court lacks personal jurisdiction over defendant Watchtower Bible and Tract

10 Society of Pennsylvania.

11 THmD AFFIRMATIVE DEFENSE

12 (Free Exercise of Religion Clauses of the U.S. and Oregon Constitutions)

13 17.

14 Plaiiltiffs action is barred by the First Amendment to the U.S. Constitution, as well as

15 Article 1, Sections 2 and 3 of the Oregon Constitution.

16 FOURTH AFFIRMATIVE DEFENSE

17 (Failure to State a Claim)

18 18.

19 Plaintiff s allegations fail to state any claim upon which relief can be granted against

20 defendants. Also, there is no statutory or contractual basis for an award of attorney fees to

21 plaintiff.

22 WHEREFORE, having fully answered plaintiffs Third Amended Complaint,

23 defendants pray for a Judgment in their favor, including an award of their costs and

24 I I I

25 I I I

26 III
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1 disbursements incurred herein, as well as such other and further relief as the Court deems just

2 and proper.

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

DATED: March 17, 2006.

. BULLIV ANT HOUSER BAILEY PC

~.
By _

Jo Kaempf, OSB #92539
E-mail: john.kaempf@bullivant.com

Attorneys for Defendants

Trial Attorney: John Kael11Pf, OSB #92539
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7

8

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

13
Defendants.

11 v.

9 LEANNA (MORLEY) STONE,
No. 03-0431

DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT AND
SUPPORTING MEMORANDUM OF

LAl!~Ai Itf-fVl'1ervr f!E~utrffJ

Plaintiff,

12 NORTH ALBANY CONGREGATION OF
JEHOV AR'S WITNESSES, INC., et aI,

10

1411 --'

15 REQUEST FOR ORAL ARGUMENT

16 Defendants request oral argument of this Motion and estimate that 30 minutes will be

17 required. Official court reporting services are requested.

18 MOTION

19 This is a childhood sex abuse civil action. Pursuant to ORCP 47, defendants move

20 for summary judgment as to all claims against them because they are barred by the statute of

21 limitations contained in ORS 12.117.

22 Plaintiff is 30 years old and filed this action on February 20,2003, when she was 27

23 years old. Plaintiff s own deposition testimony and medical records show that at the time the

24 sexual abuse occurred (when plaintiff was between the ages of 5 to 14 years), she knew she

25 was being "molested," that it was "wrong," and that it "caused" her to suffer various

26 problems, including depression and drug problems. This is not a repressed memory case.

Page 1- DEFENDANTS' MOTION FOR SUMMARY JUDGMENT AND
SUPPORTING MEMORANDUM OF LAW

BullivantlHouserlBailey PC

888 s.w. Fifth Avenue, Suite 300

Portland, Oregon 97204-2089

Telephone: 503.228.6351
Facsimile: 503.295.0915328



.' ',.
,.--'.
(

1 Therefore, pursuant to ORS 12.117, plaintiffwas required to file this lawsuit by her

2 24th birthday. However, plaintiff did not file it until she was 27 years old, which is 3 years

3 too late. This is why defendants are entitled to summary judgment.

4 This Motion is based on the Court's file; the following Memorandum of Law; the

5 attached Declaration of John Kaempf; and the exhibit thereto.

6

7 A.

MEMORANDUM OF LAW

Introduction and summary of plaintiff's claims

8 This lawsuit arises from incidents of childhood sexual abuse that allegedly took place

9 during a 9-year period ending in 1989, which was 14 years before this action was filed in

10 February 2003. Plaintiff was between the ages of5 and 14 years when the abuse occurred.

11 See Third Amended Complaint. I

12 Plaintiff seeks damages from defendants North Albany Congregation of Jehovah's

13 Witnesses, Inc., f.k.a. Albany Company of Jehovah's Witnesses, Inc.; Watchtower Bible and

14 Tract Society of New York, Inc.; Watch Tower Bible and Society of Pennsylvania [sic]; and

15 North Bothell Congregation of Jehovah's Witnesses, Inc. (collectively referred to herein as

16 "defendants") for injuries caused by the sexual abuse of plaintiff by Don Serjeant, a church

17 member and family friend who is deceased. Id.2

18 B. Terms ofORS 12.117, the applicable statute oflimitations

19 ORS 12.117(1) is the statute oflimitations for childhood sex abuse claims. It

20 provides as follows:

21

22

Notwithstanding ORS 12.110, 12.115 or 12.160, an
action based on conduct that constitutes child abuse or conduct

I Through this Motion, defendants make no admission as to the ultimate validity of plaintiff s
23 claims if they are decided on the merits. Also, for purposes of this Motion, defendants will

accept plaintiffs testimony as true arguendo.
24

2 Plaintiff also named Watchtower Associates, Ltd. as a party. However, since Watchtower
25 Associates, Ltd. is not known to defendants, this Motion is not brought on its behalf. In any

event, this entire action should be dismissed if the Court determines that all of plaintiff s
26 claims are time-barred.
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1

2

3

4

5

6

7

8

9

c.

knowingly allowing, permitting or encouraging child abuse
accruing while the person who is entitled to bring the action is
under 18 years of age shall be commenced not more than six
years after that person attains 18 years of age, or if the injured
person has not discovered the injury or the causal connection
between the injury and the child abuse, nor in the exercise of
reasonable care should have discovered the injury or the causal
connection between the injury and the child abuse, not more
than three years from the date the injured person discovers or in
the exercise of reasonable care should have discovered the
injury or the causal connection between the child abuse and the
injury, whichever period is longer.3

Plaintiff was required to file this lawsuit by her 24th birthday, but failed to
do so.

10 ORSI2.117(1) "establishes a general rule that child abuse claims must be filed not

11 more than six years after the plaintiff reaches 18 years of age. It also establishes a different

12 time limit for plaintiffs who qualify for a 'delayed discovery' exception. Plaintiffs qualify

13 for the extended filing period ifthey did not discover the injury while under 18; alternatively,

14 they qualify, if, while under 18, they discovered the injury but did not discover that it was

15 caused by the child abuse. In either case, the time limit applies only if the nondiscovery was

16 reasonable. If a plaintiff qualifies for the extended limitation period, she may file her action

17 within three years of the time she discovered, or should have discovered, the injury or the

18 connection between the injury and the abuse, whichever period is longer." Jasmin v. Ross,

19 177 Or App 210, 214 (2001).

20 In other words, therefore, a plaintiff generally must file a lawsuit based on childhood

21 sexual abuse by their 24th birthday. Plaintiff failed to meet this requirement.

22 If a plaintiff can show (a) that they did not discover their injury prior to turning 18, or

23 (b) they discovered their injury prior to their 18th birthday, but did not discover that it was

24 caused by the child abuse until after they turned 18, they have 3 years from the time they

25

3 The term "child abuse" as used in ORS 12.117(1) includes rape and sexual abuse of a child.
26 (ORS 12.117(2)(b)-(c).)
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I discovered, or should have discovered, the injury or the connection between the injury and

2 the abuse, whichever time period is longer. Id.

3 However, as shown below, plaintiff cannot rely on the "delayed discovery" exception

4 or the "discovery rule" because it is undisputed that (1) her memories of the alleged abuse

5 were not repressed; and (2) she was consciously aware of the causal connection between the

6 abuse and at least some of her injuries at the time the abuse occurred nearly 2 decades ago.

7 The statute of limitations begins to run when "the plaintiff knows or should know that

8 some harm has been incurred and that a claim exists. The statute is not delayed until the

9 plaintiff is or should be aware of the full extent of his or her damage or all of the details

10 relevant to the claim." Widing v. Schwabe, Williamson & Wyatt, 154 Or App 276,283-284

11 (1998) (italics in original). Thus, a plaintiff does not have to know "all of the particulars of

12 his or her injury" for the statute of limitations to begin running. Id. at 283.

13 Also, the "defense of the statute of limitations is not a 'technical' one in the invidious

14 sense of that word, but is considered meritorious, since statutes of limitation are looked on

15 with favor as statutes of repose." King v. Mitchell, 188 Or 434,442 (1950); see also Stevens

16 v. Bispham, 316 Or 221,247 (1993) ("Statutes of limitations are designed to promote

17 stability in the affairs of persons and to avoid the unfairness and burdens inherent in

18 defending stale claims.") (Unis, Justice, specially concurring).

19

20

D. Plaintiff was born on April 8, 1975 and, therefore, her 24th birthday, the
deadline to file this lawsuit, was on April 8, 1999, nearly 4 years before
this action was filed in February 2003.

21 Plaintiff was born on April 8, 1975. (Plaintiffs deposition ("Depo") at 14.)4

22 Therefore, plaintiffs 24th birthday was on April 8, 1999.

23 / / /

24 / / /

25 4 For the purposes of this Motion only, plaintiffs cited deposition testimony is assumed to be
true arguendo. Defendants do not waive the right to later impeach or otherwise controvert

26 plaintiff s testimony or medical records.
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1 Plaintiff alleges that Mr. Serjeant sexually molested her between 1980 and 1989,

2 when plaintiff was between the ages of 5 and 14 years. Id. at 31.

3 The Court's file shows that this lawsuit was not filed until February 20,2003, when

4 plaintiff was 27 years old. Thus, pursuant to ORS 12.117, plaintiff filed this lawsuit nearly 3

5 years too late. This is why defendants are entitled to summary judgment.

6

7

8

E. Plaintiff's deposition testimony shows that she knew she was being abused
no later than when she was 14 years old, and knew at that time that the
abuse was wrong and caused her various problems; therefore, she was
required to sue by her 24th birthday, but failed to meet that deadline.

9 It is an undisputed fact that plaintiff was aware of the abuse by Mr. Serjeant, and that

10 it caused her various problems, before she turned 18. Plaintiff's deposition testimony

11 contains numerous unequivocal admissions that she was aware she was being abused and

12 that it caused her various problems from the age of 14 through her early 20s. Thus, her

13 lawsuit, which was not filed until she was 27 years old, is time-barred under ORS 12.117.

14 Plaintiff testified that when she was 14years old, she informed her foster mother,

15 Mary Hudson, that Mr. Serjeant had sexually abused her, which led to Mr. Serjeant being

16 arrested and convicted of sexually abusing plaintiff:

A. I told her I had, and I told her who did it.

Q. And you're referring to Mr. Serjeant?

A. She asked me if I had been molested and/or sexually
abused.

Q. What did you tell her at that time when you were 14
years olll?

I don't believe it was very long.

Q. How long had you been staying with Mary Hudson as
your foster parent until she found out about the sexual abuse by
Mr. Setjeant?

Q. Did you tell Mary Hudson at that time that Mr. Serjeant
was sexually abusing you?

A.

17

18

19

20

21

22

23

24

25

26
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A. Yes.

Q. And is that what led Mary Hudson to then report it to the
police?

1

2

3

4

A. Yes.

5 (Depo at 55 (emphasis added).)

6 Plaintiff further testified, in relevant part, as follows:

7 Q. At the time that it was happening, particularly
toward the end of it, when you became a teenager, 13 or 14

8 years old, what didyoufeel about it? Was it upsetting?

9

10

11

A.

Q.

A.

Yeah.

Was it very upsetting?

Yes, it was.

12 Q. Did you think it was wrong at that time?

13

14

A.

Q.

Yes, I knew it was wrong.

Why did you know it was wrong?

Q. What did you recall?

A. It was against our religious beliefs. And I just
recalled something else, too.

Q. And that was a video you saw at school during
the time that this molestation was going qn with Mr. Serjeant?

A. That when I was younger in school, you know,
they showed us videos and stuff of child molesters, people to
watch out for.

Yes.

Not until about the third grade.

A.

A.

Q. So at the time that it was going on, particularly
toward the end, like when you were 13 and 14, did you
understand that he was molesting you?

15

16

17

18

19

20

21

22

23

24

25

26

Q. And then when you were [in} about the third
grade, you realized that it was molestation?
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1 A. Yes.

2 (Depo at 48-49 (emphasis added).)

A. Yes.

Q. And this was after you'd seen this child molester
video in third grade at school?

Q. When was the first time you can remember, in
terms of how old you were, when you performed oral sex on
Mr. Serjeant?

3

4

5

6

7

8

9

A.

Q.
as well?

Ibelieve about 12.

So Itake it you knew that the oral sex was wrong

* * *

Q. Did you speak with the detectives at any point
even if it wasn't physically in court?

Q. How old were you when that [sexual abuse
criminal] charge was brought against Mr. SeIjeant?

A. Ibelieve Iwas 14.

A. I told them about all the abuse that I could
remember happening.

Q. And what did you tell them at that time when
you were 14years old?

10

11 (Depo at 51-52.)

12

13

14

15

16

17

18

19

20

21

22

A.

A.

Q.

A.

Yes.

Yes, Idid.

Were you upset at the time?

Yes.

23

24

25

26

* * *

Q. When you were 14years old, and you told your
foster mother, and then you ended up telling the detectives about
the abuse that happened to you, what problems had it caused
you at that time?
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1

2

A. I was severely depressed. I was withdrawing. I
was rebelling. That's what I can remember at that point living
with her.

3 (Depo at 54, 56-57 (emphasis added).)

4 Plaintiff also admitted that when she was 14 years old, she kept a journal and wrote in

5 it that Mr. Serjeant was sexually abusing her, and that she felt guilty and became suicidal

6 when she was 14 years old because Mr. Serjeant abused her. (Depo at 62-63.)

7 Plaintiff further testified as follows:

8 Q. Besides depression, what were the problems that
were caused by Mr. Serjeant abusing you at that time when you

9 were 14years old?

lOA. I became very sexually active, and I started
drinking and using drugs.

11

12

13

14

15

16

* * *

Q. What other problems can you recall at that time
that had been caused by Mr. Serjeant sexually abusing you?

A. Problems trusting anybody. I didn't trust nobody.
I couldn't have a functional friendship. I let boys take
advantage of me. I mean, I allowed it. I had -- you know, I was
sexually active, because I believed that's the way it was
supposed to be, and I thought that was love.

17 (Depo at 73-74 (emphasis added).)

Q. And did you understand at that time, when you
were 14 years old. that your depression at that time was caused
by Mr. Serjeant sexually abusingyou?

18

19

20 A. Yes.

21 (Depo at 77 (emphasis added).)

22 Plaintiff s medical records show that she sought and received treatment for the

23 injuries that she allegedly suffered before turning 18, and she was aware of her alleged

24 injuries and the causal connection between them and the sexual abuse by Mr. Serjeant more

25 than 3 years before she filed this lawsuit:

26 / / /
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I
2

3

4

5

6

7

8
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• Linn County Mental Health Services

o 5/1/90 Treatment Plan Summary: Problem list: Depression, sexual
and physical abuse recovery, sexual promiscuity, anger

o 5/24/90 Intake Assessment: Plaintiff"came to Linn County Mental
Health with her foster mother upon the recommendation of CSD after
attempting suicide by overdose of aspirin. She had also recently been
movedfrom her parents' home intofoster placement due to sexual
and physical abuse." She "reported being constantly physically abused
by her father as well as sexually molested by afamily friend and
fellow church member. He admitted to the abuse (lasting almost six
years) and is currently being prosecuted. According to [plaintiff], he
attempted intercourse as well as molested her."

• M. F. Altiser, M.D.

9 0 5/9/90 "Note: She's undergoing some counseling and is out of the
home in foster care because ofh[istory] of rape repeatedly from age 8

10 [years] on by some friend of the fam[ily]."

11 Therefore, it is an undisputed fact that plaintiff consciously knew she was sexually

12 abused and that it was the cause of her problems before she turned 18 years of age on

13 April 8, 1993. Thus, pursuant to ORS 12.117(1), the statute of limitations expired 6 years

14 later, on April 8, 1999, plaintiffs 24th birthday. However, plaintiff did not file this lawsuit

15 until nearly 4 years later, on February 20,2003.

16 Therefore, plaintiffs lawsuit is time-barred and should be dismissed. See Halseth v.

17 Deines, 2004 WL 2997565 at *4 (D Or 2004) (in a case where the plaintiff alleged that an

18 employee of the defendant high school sexually assaulted her when she attended the high

19 school, the court held that, under ORS 12.117, plaintiff "had six years from the date she

20 turned 18" to sue defendants, and further held that because, unlike the present case, the

21 "Complaint was filed within this six-year period," plaintiffs "action was timely filed").

22

23

24

F. Plaintiff's deposition testimony and medical records also show that she
discovered the causal connection between at least some of her injuries and
the sexual abuse by Mr. Serjeant after she turned 18, but more than 3
years before she filed this lawsuit.

25 Even assuming that plaintiff did not discover "the injury" or the causal connection

26 between the injury and the alleged child abuse, "nor in the exercise of reasonable care should

Page 9- DEFENDANTS' MOTION FOR SUMMARY JUDGMENT AND
SUPPORTING MEMORANDUM OF LAW

BullivantlHouserlBailey PC

888 S.w. Fifth Avenue, Suite 300

Portland, Oregon 97204-2089

Telephone: 503.228.6351
Facsimile: 503.295.0915

336



· "

1 have discovered the injury or the causal connection between the injury and the child abuse"

2 until after she turned 18, plaintiff was also consciously aware of the causal connection

3 between the sexual abuse and at least some of her injuries more than 3 years before this suit

4 was filed, when plaintiffwas 27 years old. If"a reasonable'person would have discovered

5 the injury, the cause of action must be filed within three years of the date that the injury

6 should have been discovered." Simone v. Manning, 930 F Supp 1434, 1437 (D Or 1996).

7 Plaintiff testified as follows in her deposition:

8 Q. And the [medical] record is dated April 16th of
1998. I think you would have been 22 years old. And, in part,

9 it indicates, quote, "LeAnna [plaintiff] is complaining of
depressive symptomology and psychotic symptoms," end quote.

10 Is that accurate about what was going on with you in 1998?

Q. And, again, was this something that you
understood, in your mind, at that time was caused by Mr.
Serjeant sexually abusing you?

11

12

13

14

15

16

A.

A.

Q.

A.

Yes.

Yes.

And this is when you were 22 years old?

Yes.

17 (Depo at 80-81 (emphasis added).)

18

19

20

21

22

23

Q. And why was it you told Norma [plaintiffs
Alcoholic Anonymous sponsor] when you were 20 years old
about Don SeIjeant sexually abusing you?

A. Because part of the program is to tell them why I
drank, and that's why I drank.

Q. Is because Don Serjeant abused you?

A. Yes.

24 (Depo at 85 (emphasis added).)

25 In addition to the testimony in her deposition cited above, plaintiff s medical records

26 confirm that she actually knew she was sexually abused by Mr. SeIjeant and that it caused
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I

1 her various problems after her 1~th birthday, but more than 3 years before this lawsuit was

2 filed in February 2003. This is another reason why her claims are time-barred:

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

o 10/25/95: Plaintiff "describes herself as the survivor of sexual
molestation, between the ages of 5-14 by a church member who
'molested 50 kids, including my brother.'" Impression/Plans: Plaintiff
"presents wlsymptom ofPTSD 309.81, major depression ***."

o 10/26/95: Olivia West, MSW, CSW, Mental Health Specialist:
Plaintiff "reports that she does not trust others because she was
molested by afamily friend and church member from the ages offive
tofourteen years old. She says that she has never been happy for most
of her life and most recently she feels depressed with a sleep
disturbance of3 hours nightly, nightmares, flashbacks, appetite
disturbance with a loss of38 pounds in two months with a reported
history of bulimia which she says stopped three months ago. Leanna
also reports that she has a fear of crowds, and suffers from panic
attacks when she is required to be in a crowd." Tentative diagnosis:
Chronic PTSD, Major depressive disorder, RIO Panic Disorder with
agoraphobia, alcohol dependence, borderline personality disorder.

o 12/7/95 Psychiatric Assessment: Plaintiff "laments that she's getting a
lot of nightmares back 'again,' and she doesn't like them at all. These
nightmares concern old abuse situations that she has been through.
*** She was sexually abusedform age 5 to 14 by someone who was
in the church. *** Apparently this particular male has abused
something like fifty different people in the community. This kind of
thing finally stopped happening when she ran away from home at age
14."

• Psychiatrist Robert Vandiver

o 12/7/95 "The various nightmares that she has concern the abuse issues
that she's been through as I've noted above [referring to the childhood
sexual abuse]. They have come and gone-at least once or twice in her
life and she's very upset that they are back again."

o 12/28/95 "Childabuse by church elder. She is experiencing recurring
flashbacks and dreams associated withe experiences. Leanna reports an
inability to trust others. Her relationship w/her family of origin in
conflict *** because they want her to attend the church where this man
goes. Severe PTSD symptoms as a directresu1t of ch[ildhood] [sexual]
molestation by church member." .

o 10/23/95 "She reports flashbacks from ch[ildhood) trauma ***
ch[ildhood) sex abuse wi symptoms ofPTSD."

24 Therefore, plaintiffs deposition testimony and medical records show that her claims

25 are untimely pursuant to ORS 12.117 even applying the "delayed discovery" rule.

26 I I /
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1 G. Oregon case law supports granting defendants' motion.

2 Finally, the court's decision in Flaningam v. Flaningam, 145 Or App 432 (1996),

3 further supports granting defendants' motion. In that case, the plaintiff filed her Complaint

4 in November 1994, alleging that the defendant, plaintiff's older brother, sexually abused her

5 as a child and that the abuse had caused "extreme emotional disturbance" described as

6 "Chronic Post- Traumatic Stress syndrome," from which she suffered damages. Plaintiff

7 further alleged that she was "not diagnosed, did not know [that] she was ill or that the illness

8 was caused by Defendant's wrongful conduct until 1994," and that her lack of knowledge

9 before 1994 was "reasonable." Id. at 434.

10 Defendant moved for summary judgment based on ORS 12.117(1). Defendant

11 argued that the evidence showed that plaintiff knew of the damage caused by the alleged

12 abuse no later than 1987 and, therefore, the statute of limitations began to run at that time.

13 Plaintiff responded with an affidavit stating that she "was not aware of a link" between her

14 injury and the abuse by defendant until 1994. Id.

15 The trial court in Flaningam granted defendant's motion for summary judgment and

16 the Court of Appeals affirmed. While the court assumed "that it is true that plaintiff did not

17 discover the link between her injury and defendant's alleged abuse until 1994," the court

18 noted that, just like the present case, "the record reflects that no later than 1987 plaintiff

19 knew of the alleged abuse, was able to tell her relatives and psychiatrist about it and

20 believed that she had suffered so.me damage from the abuse." Id. at 435 (emphasis added).

21 Therefore, because plaintiff failed to present any evidence "about a diagnosis of Post

22 Traumatic Stress Disorder or how that condition prevented her before 1994 from being aware

23 of the link between her injury and the alleged abuse," the court in Flaningam held that the

24 summary judgment for defendant was proper. Id. at 435-436.

25 This Court should reach the same result as in Flaningam. Plaintiff's counseling

26 records show that plaintiff, just like the plaintiff in Flaningam, was able to tell mental health
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1 counselors and a family member about the abuse by Mr. Serjeant, and some ofthe problems

2 it allegedly caused, during her teenage years and through her early 20s. This is not a case of

3 repressed memories where a plaintiff was unable to remember and discuss the sexual abuse

4 with a psychiatrist until shortly before the lawsuit was filed. See Simone, 930 F Supp at

5 1436-1437 (the plaintiff alleged that the defendant sexually abused her when she was a

6 teenager, but plaintiff did not sue defendant until she was 32 years old and submitted

7 evidence that until the year before she sued, she "was incapable" of discovering the causal

8 connection between the sexual abuse by defendant and her claimed injuries; the court denied

9 defendant's motion for summary judgment based on ORS 12.117 because, unlike the present

10 case, while plaintiff sought counseling from psychologists in her teens and twenties, "!!.!!!J.§.

11 of those sessions brought out the issue of childhood sexual abuse") (emphasis added).

12 Therefore, just as in Flaningam, defendant should be granted summary judgment

13 because plaintiff failed to timely commence this lawsuit as required by ORS 12.117.

14 CONCLUSION

15 The Court would be hard-pressed to find a case that contains more overwhelming

16 proof that the plaintiff was consciously aware of the sexual abuse she alleges she suffered

17 before she was 18, and was consciously aware of her alleged injuries and the casual

18 connection between her injuries and the alleged abuse before she turned 18. Plaintiff s

19 sworn deposition testimony and medical records show that these are the undisputed facts.

20 Therefore, this lawsuit is time-barred, and Defendants' Motion for Summary

21 Judgment should be granted.

22

23

24

25

26

DATED April 4, 2006.

BULLIV ANT HOUSER BAILEY PC

BY~JOh11KaelllPf,OS
E-mail: john.kaempf@bullivant.com

Attorneys for Defendants
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

(:::, f, P D _ -.
L' J (1. i\ J

9 LEANNA (MORLEY) STONE,

10 Plaintiffs,
No. 03-0431

DECLARATION OF JOHN KAEMPF
11 v.

12 NORTH ALBANY CONGREGATION OF
JEHOVAH'S WITNESSES, INC., et aI,

13

14
Defendants.

15 I, John Kaempf, being first duly sworn, testify as follows:

16 1. I am an attorney for the defendants in this action. I make this Declaration

17 based on my personal knowledge and I am competent to testify to the matters herein.

18 2. The exhibit attached hereto contains true copies of the plaintiff's medical

19 records cited in support of Defendants' Motion for Summary Judgment, as well as a true

20 copy of the plaintiff's deposition transcript.

21 I hereby declare that the above statement is true to the best of my knowledge and

22 belief, and that I understand it is made for use as evidence in court and is subject to penalty

23 for perjury.

24

25

26

DATED: April 4, 2006.

By
JOM~
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1 CERTIFICATE OF SERVICE

2 I hereby certify that on April 4, 2006, true copies of the foregoing DEFENDANTS'

3 MOTION FOR SUMMARY JUDGMENT AND SUPPORTING MEMORANDUM OF

4 LAW and DECLARATION OF JOHN KAEMPF were served on plaintiff's attorneys by

5 U.S. Mail.

6 7891011121314151617181920212223242526 James G. Nelson
PO Box 946
Albany, OR 97321

Hartley Hampton
Fibich, Hampton, Leebron & Garth
909 Fannin, Ste. 800
Houston, TX 77010

Gregory S. Love
Love & Norris
314 Main St., Ste. 300
Fort Worth, TX 76102-7423

JO~

Of Attorneys for Defendants

Page 1- CERTIFICATE OF SERVICE BuIlivantlHouserlBailey PC

888 S.W. Fifth Avenue, Suite ]00

Portland, Oregon 97204-2089
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IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LINN

LEANNA STONE, : CC©IPYr
Plaintiff, )

)

vs. ) Case No. 03-0431
)

NORTH ALBANY CONGREGATION OF)
JEHOVAH'S WITNESSES, INC., )

et al., ~ ORIGINAL
Defendants. )

DEPOSITION OF LEANNA STONE

Taken in behalf of the Defendants

November 30, 2005

MOORE HENDERSON ALLEN & THOMAS

Professional Court Reporting & Videography
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LEANNA STONE Multi-Page ™

STONE V. JEUOV AS'S WITNESSES
NOVEMBER 30, 2005

1 A. In the parking lot.
2 Q. Ina car?
3 A. Ina van.
4 Q. Was anybody else in the van besides the two
5 of you?
6 A. No.
7 Q. When the abuse happened in the parking lot
8 of the Kingdom Hall in Albany, was it also in a car?
9 A. What?

10 Q. Was it in a car or in a van when it happened
11 at the Kingdom IWl parking lot in Albany?
12 A. He only had a van.
13 Q. Was it the same van in Albany in the parking
14 lot as well as the Tacoma Dome?
15 A. Yes.
16 Q. And was anybody else in the van at that
17 time?
18 A. No.
19 Q. Where were your parents at the time? Let's
20 start with Tacoma.

21 Do you know what they were doing when he was22 alone with you in this van in the Tacoma Dome parking
23 lot? .

24 A. No. They were at the assembly somewhere.25 Q. So with the Tacoma situation, do I .

Page 40
1 understand that inside the Tacoma Dome, the assembly
2 meeting, we'D call it, was going on, but Mr. Serjeant
3 got you out in a van in the parking lot, and that's
4 where he sexually molested you?
5 A. No.
6 Q. Tell me what happened.
7 A. It's over a period of days, the assembly is,
8 and there was some breaks in between for lunch and
9 things like that where you eat. So it wasn't actually

10 during the assembly itself. It was during the breaks
11 of the assembly.
12 Q. All of the abuse up in Tacoma was during the
13 breaks in the assembly?
14. A. Yes.
15 Q. In the Tacoma Dome parking lot?
16 A. Yes.
17 Q. Now, in the Kingdom Hall parking lot in
18 Albany, it was in the van, correct?
19 A. Yes.
20 Q. And this was before you would go in to
21 attend a church meeting?
22 A. Yes.
23 Q. Was there ever any other time, other than
24 what you've told me about in Tacoma and then in Albany,
25 where the abuse by Mr. Serjeant occurred on what you

Page 38 Page 41

1 A. In Tacoma, Washington. 1 contend to be church property?2 Q. Did you travel with "Mr. Serjeant up to 2 A. Not on the church property.
3 Tacoma? 3 Q. Was all the other abuse by him at his home?
4 A. No. 4 A. No.
5 Q. How did you get to Tacoma? 5 Q. Other than his home, Tacoma Dome parking
6 . A. With my ~ents. 6 lot, and the Kingdom Hall parking lot in Albany, where
7 Q. And how old were you when you went to these 7 else did Mr. Serjeant abuse you?
8 various assemblies in Tacoma? 8 A. In the van when we were supposed to be going
9 A. I've gone my whole life. Well, till I was 9 witnessing to people.

10 14.· 10 Q. Is this when people in the church will
11 Q. Were they once a year? 11 sometimes go door to door and things like that in
12 A. Yes. 12 neighborhoods?

13 Q. And how many timesdid Mr. Serjeant abuse 13 A. Yes.14 you up at the assemblies in Tacoma? 14 Q. And what city were you in when that abuse
15 A. I can'ttell you that. I don't knowhow 15 occurred in the van?
16 many times. 16 A. Albany. .
17 Q. Once or more than once? 17 Q. Tell me about Mr. Serjeant's role with you
18 A. More than once. 18 .when you were out doing what you refer to as "the

19 Q. And was this during that same nine-year 19 service," when you say that he was also abusing you in20 window you told US about from about age 5 to age 14? 20 the van.
21 A. Yes. 21 Why was it that he was the person out doing
22 Q. And up in Tacoma, physically where did it 22 that with you?
23 happen? 23 And what I'm asking you, LeAnna, if it's
24 A. It hap~ned at the Tacoma Dome. 24 okay if I call you LeAnna, explain the church to me a
25 Q. Where in the Tacoma Dome? 2S little bit in terms of what he was outdoing with you

Page 39 Page 42
1 at that tUne.
2 A. The ministerial servants, the people that
3 you go out and service with.
4 Q. When you say, "you go out and service with, "
5 what do you mean "service"?

6 A. Witnessing people, going door to door.7 Q. How often did you do that with Mr. Serjeant?
8 A. I can't recall.
9 Q. Was this during the period of time between

10 the ages of 5 to 14 when he was abusing you?
11 A. Yes.
12 Q. And all the times in the van when you were
13 out doing the service and witnessing to people, that
14 would have all been in the area of Albany, Oregon?
15 A. Yes.
16Q. Other than Tacoma, the Kingdom Hall parking
17 lot in Albany, Mr. Serjeant's home, and then in his van
18 when you were out doing the service and witnessing, as
19 you said, were there any other places that Mr. Serjeant
20 abused you? .
21 A. Yes. It was in his van again, but it was in
22 California.
23 Q. And how old were you at that time,
24 approximately?
2S A. Fourteen;13or 14.

Page 37
1 MR. LOVE: She said a few times, several
2 times.
3 MR. KAEMPF: Whatever she said, the record
4 will show that.
5 BY-MR. KAEMPF: (Continuing)

6 - Q. Other than whatever you said before about
7 the parking lot at the Kingdom Hall in Albany, was8 there ever a time where Mr. Serjeant sexually molested

9 you on church property?10 A. I don't mow. ffyou could rephrase that.
11 Do you mean church activities or church

12 property?13 Q. Right now I want to talk about physically on
14 church pro~rty. You've told me that it occurred a
15 certain nuriiber of times in the church parking lot at

16 the Kingdom Hall in Albany.17 A. Yes.
18 Q. Was there ever any other occasion where

19 Mr. ~rjeant abused you on any church property?20 A. Yes.
21 Q. Tell me about that.
22 A. At the assemblies.
23 Q. What assemblies?
24 A. They have assemblies every year.
25 Q. Where? .

,.

(

(

Moore Henderson Allen & Thomas (503) 226-3313 Page 37 •.Page 42
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10 A. Yes. 10 Mr. Se-!ieam at that time? - --11 Q. And the oral sex, then, went on for about 11 A. Because that's when my foster mother
12 two years until the molestation stopped? 12 reported it ..
13 A. Yes. 13 Q. And what was the name of your foster mother
14 Q. And how often would you perform oral sex on 14 at the time?

15 Mr. Setieant? 15 A. Mary Hudson.16 A. A lot. I can't be sure how much, but a lot 16 Q. Do you know where Mary lives now?
17 between those two years. 17 A. No.
18 Q•. Could we say that for that two-year period 18 Q. When did she become your foster mother?
19 it was multiple times per month? . 19 A. When I was 14.

20 A. Yes. 20 Q. And why is it that you left your home with21 Q. Was it upsetting to you at the time to have 21 y~ur parents, Leroy and Phyllis, and went to a foster
22 to perform oral sex on Mr. Serjeant? 22 SItuation? .
23 A. Yes, it was upsetdug. 23 A.lt was because I didn't want to go to

24 Q. Why was it upsetting to you at the time that 24 church. And my dad warned me that If I didn't get2S that began when you were 12 years old?' 2S ready to go to church that he Was going to ank me.

Moore Henderson Allen .&Thomas (503) 226-3313 . Page49- Page 54
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LEANNA STONE, Multi-Page ™

STONE V. JEHOV AR'S WITNESSES
NOVEMBER 30, 2005

Page 90

Page 88

1 A. No.
2 Q. It says also, quote, "LeAnna is a
3 20-year-old female who is a survivor of sexual
4 molestation from the ages 5 to 14 by a member of her
5 church. She requests counseling services for her
6 inability to trust others related to this childhood
7 history," end quote.
8 Is that accurate?
9 A. No.

10 Q. What's not accurate about that?
11 A. That's not why I was going to therapy in the
12 first place. I was going for my food stamps, because I
13 needed them.
14 Q. Is it true at this time - it says that
IS you're "a 20-year-old female who's a survivor of sexual
16 molestation from the ages of 5 to 14 by a member of her
17 church."
18 Is that accurate?
19 A. Yes.
20 Q. There's a record dated April 10 of 1998 from
21 a Douglas Thayer - T·H·A·Y·E-R - M,D.
22 Do you recaJl Dr. Thayer?
23 A. Yes.

24 What date wu that? I'm sorry.. 25 Q. AprU 10 of 1998•. You would have been 22,

Page 85
1 Q. I didn't ask it that well.
2 Is there anybody that you're aware of from
3 the church, includin~ any of these defendants you've
4 sued, that have admitted fault or responsibility in any
5 way for what hap~ned to you regarding Don Serjeant?
6 A.No. Theyre not going to admit fault.
7 Q. You're not aware of that happening?
8 A. No, not of them admitting anything.
9 Q. Now, you told me about dealing with Steve

10 Cuda, an elder, concerning when your father Leroy found
11 your journal when you were 14 years old, correct?
12 A. Yes.
13 Q. Other than dealing with Steve Cuda at that
14 time, did you deal with any other elders at anytime
15 relating to Don Serjeant abusing you?
16 A. I know he came with another elder to my
17 house. It wasn't just him. I'm not sure what his name
18 was.
19 Q. And that was when you were 14 years old?
20 A. Yes.
21 Q. And this was the time after your journal was
22 discovered by your dad?
23 A. Yes.
24 Q. And other than Steve Cuda and this other
25 elder whose name you can't remember, did you ever deal

Page 86 Page 89
I'm not 1 with any other elders or anyone else from the church

2 relating to being abused by Mr. Serjeant?
3 A. No. .
4 Q.Is it fair to say your contact with the
5 church ended after January of 1990, when you said you
6 didn't want to be in the church anymore?
7 A. Yes.
8 Q. I was looking at another one of these
9 medical records, a mental health initial assessment,

10 that was produced by your lawyer, and it's dated11 October 26 of 1995. And under a section called
12 "Presenting Problems," it references that you're 20
13 years old at the time.

14 And it says. quote, "She reports that she15 does not trUstotbers because she was molested by a
16 family friend and church member from the ages of 5 to

17 14 years old," end quote.18 Does that refer to Mr. Serjeant?
19 . A. Yes.
20 Q. And do you recall making the statement to
21 that effect when you got this treatment in October of
22 1995?
23 A. No, but I must have.
24 Q. You don't deny that these are what the
25 records state?

Page 87
1 Q. Is that a 541 area code?
2 A. Oh, yes.

3 Q. Anyone else that you've told about Don
4 Serjeant abusing you besides these people you've told5 me about already?
6 A. Yes.
7 Q. Who?
8 A. His name's Rich Gardner. He's my backup
9 sponsor.

10 Q. When did you first tell Rich? How old were
11 you?
12 A. I'm not even sure if it was as long ago as a
13 year.
14 Q. Anyone else that you've told?
15 A. Since I started this easel I told a lot of
16 people in AA during the meetmgs when I'm sharing.
17 Q. How about before you filed the lawsuit?
18 Anyone else?
19 A. No. .

20 Q. Are you aware of anybody' on behalfof any
21 defendant in this case that's adniitted any kind of22 fault or~nsibi1it.Y for what happened to you

23 concerning Don .Serjeant?24 A. Will you say that again, Idon't
2S understand. .

1 A. I've known her for five years.
2 sure. In between there.
3 Q. Sometime within the last five years?
4 A. I think sometime within the last couple of
5 years.
6 Q. Is there anyone else you've ever told about

7 Don S~rjeant abusing you?
8 A. ~j' adopted brother and his wife. .
9 Q. Who is your adopted brother?

10 A. He's not really a<lomed. I just call him my11 brother. His name's Lee Gibson.

12 Q. And when did vou tell Lee Gibson about Don13 Serjeant abusing you1
14 A. It was abOut-

15 Q. How old were you? .16 A. I'm not sure. It was about a year after I
17 filed the case.
18 Q. Where does Lee Gibson live?
19 A. In Lebanon.
20 Q. Oregon?
21 A. Yes.
22 Q. Do you know his phone number?
23 A. Yes.
24 Q. What is it?
25 A. 451-3337.

1 Don Serjeant abusing you?
2 A. Twenty.
3 Q. About the time we were talking about with
4 some of these records, in about 1995, 1996?
5 A. Yes.
6 Q. And why was it you told Norma when you were
7 20 years old about Don Serjeant sexually abusing you?
8 A. Because part of the program is to tell them
9 why I drank, and that's why I drank.

10 Q. Is because Don Serjeant abused you?
11 A. Yes.
12 Q. And you knew when you were 20 years old, you
13 were telling someone in Alcoholics Anonymous that a
14 reason why you were doing that is because Don Serjeant
15 abused you?
16 A. Yes. But I didn't know as clearly now as I
17 did then -- I mean, that's backwards. I'm I;lackwards
18 with that. I know more now about it than I did then.
19 Q. Is there anyone else that you told about it?
20 A. Yes.
21 Q. Who?
22 A. Brenda Erickson, a friend of mine.
23 Q. And when did you tell Brenda?
24 A. I'm not sure.
25 Q.·How old were you?

Moore Henderson Allen ~ Thomas (503) 226-3313
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LEANNA STONE Multi-Page ™

STONE V. JEHOVAD. ..,WITNESSES

1 EXAMINATION BY-MR. LOVE:
2 Q. LeAnna, you know me. I'm Greg Love.
3 And I represent you, right?
4 A. Yes.
5 Q. Before the lawsuit was filed, did you know
6 what "depression" meant?
7 A. No.
8 Q. What about "PTSD"?
9 A. No.

10 Q. Have you ever actually sought treatment for
11 depression or PTSD?
12 A. No.
13 Q. Now, we've looked at some medical records
14 that use those terms.
15 WhY did you go to places and to medical
16 professIonals?
17 A. SO I could survive.
18 Q. What does that mean?
19 A. Financially on either food stamps, AFS, or

20 throuclI the Social Security to keep going, to get21 Sociaf Security and to keep- it.
22 Q. Do you know what "distymia" means?
23 A. I do now, but I didn't.
24 Q. When did you learn what "distymia" meant?
25 A. Today.

Page 110
1 Q. When did you learn for the first time what
2 the elements of major depression are?
3 A. Today.
4 Q. What about posttraumatic stress disorder?

5 A. Today.6 MR. LOVE: I have nothing further.
7 MR. KAEMPF: Subject to what I said before
8 about technically leaving it open, I have nothing
9 further.

10 And I thank you for your time.
11 (Deposition adjourned at 4:37 p.m.)
12
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NOVEMBER 30, 2005

I. Jennifer J. De<lCJny.RPR. CSR.hereby certify
that. pursuant to the Ru1es'of Civil Proce<lure. LElUIIIA
STOHKpersonall.y appeared before lie at the tiJIle lUlcl
p1ace set forth 1.nthe caption hereof; that a.t said.
tiJIle lUlclplace 1 reportecl :In stenotype all testJaony
adduced lUlclother oral proceed:lnqs hacl :In the foreqo:lnq
aatteri that thereafter mynotes were reduced to.

typevrit:lnq Wlcler.••y direction; lUlclt,Ju; foreqo:lnq
transcript. paqes 1 to 110. both :lnclusive. constitutes
a full. true. lUlclcorrect record of such teJitiJoony
adduced lUlcloral proceed:lnqs had lUlclof the whole
thereof.

Witness ••y hlUlcllUlclnotarial seal at PorU ••••clr
Oregon. this 15th clay of Decellber. 2005.

Jennifer J. De<lCJnY.am. RPR
Xotary l'U!>llcXo. 324896
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Moore Henderson Allen & Thomas (503) 226-3313
101 SW Main Street, Suite 280, Portland, OR 97204
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR LINN COUNTY

LINN COUNTY COURTHOUSE
P.O. Box 1749 (300 4th Ave) Albany, Oregon 97321

(541) 924-6907

April 20, 2006

FILE COpy

Morley Leanna/North Albany Oregon Congreg
Case#: 030431 Civil Other

NOTICE OF SCHEDULED COURT PROCEEDING

Scheduled Proceeding: Trial Twelve Person Jury
Date: 10/24/06
Time: 9:00AM
Room: COURTROOM #3
Additional Information:

JUDGE JAM ONLY - 8 DAYS
CNTD FROM 3/7 PER ATTY MOTION
CNTD FROM 7/25 SCHDL CONFLICT
CNTD BY THE CRT AGAIN FROM 8/9
DUE TO JCIP CONFERENCE

IMPORTANT NOTICE: PLEASE READ

NOTE: COURTROOM IS SUBJECT TO· CHANGE

Failure to appear at the court event ·indicated above at the time
and place specified may result in an order being rendered against
you in this case.

IF YOU HAVE A COURT APPEARANCE OR TRIAL SET THAT CONFLICTS WITH
THIS COURT SETTING, NOTIFY THIS COURT THROUGH THE CALENDARING
DEPARTMENT WITHIN 10 DAYS, STATING THE NAME OF THE CONFLICTING
CASE, THE COUNTY, THE DATE OF FILING, AND THE DATE OF SET.

CC:
JAMES G NELSON

213 WATER AVENUE NW SUITE 100
POBOX 946
ALBANY OR 97321

JOHN T KAEMPF
888 SW FIFTH AVENUE SUITE 300
PORTLAND OR 97204-2088

RONALD E BAILEY
888 SW 5TH AVENUE SUITE 300
PORTLAND OR 97204-2089
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To ftKaempf, Johnft <John.Kaempf@bullivant.com>

ee ftGregory Loveft <gslove@ainnail.net>, ftHartley Hamptonft
<hhampton@FHL-Law.com>, ft'Laura Granf"
<Igrant@nelsonandmacneil-Iaw.com>, ftJim Nelsonft

bee

Subject RE: Stone v. Watchtower - New Trial Dateli

Tracy G KRUGlLINlOJD

04/20/2006 11: 10 AM

Thanks everyone for your timely responses. Tuesday, 10/24-27 and Monday, 10/30-11/2. I will send
everyone new notices today.

-Tracy
"Kaempf, John" <John.Kaempf@bullivant.com>

a'*"
-Kaempf, John­
<John.Kaempf@bullivanlco
m>

04/20/2006 09:35 AM

To ft'Laura Grant"' <Igrant@nelsonandmacneil-Iaw.com>, "Tracy
Krugft <Tracy.G.KRUG@ojd.state.or.us>

cc ftHartley Hamptonft <hhampton@FHL-Law.com>, ftGregory
Loveft <gslove@ainnail.net>, ftJim Nelsonft
<pilaw@proaxis.com>

Subject RE: Stone v. Watchtower - New Trial Date

Tracy: The October dates also work for the defense.

Thanks.

John Kaempf

-----Original Message-----
From: Laura Grant [mailto:lgrant@nelsonandmacneil-law.comJ
Sent: Thursday, April 20, 2006 9:24 AM
To: Tracy Krug
Cc: Hartley Hampton; John Kaempf; Gregory Love; Jim Nelson
Subject: Stone v. Watchtower - New Trial Date

Tracy -

Sorry for the delay in responding. Plaintiff's counsel is available
for any of the October dates you provided: 10/2; 10/16; 10/23; 10/30.

If defense counsel is also available in October, plese go ahead and
set it and let us know which dates you finalize.

Thanks so much for all your work on this matter.

Laura Grant-Trevisiol

Legal Assistant to Jim Nelson
Nelson & MacNeil, P.C.
213 Water Avenue NW, Suite 100

"Bullivant.com" made the following annotations on 04/20/2006 09:40:10 AM
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Nelson & MacNeil, EC.
ATTORNEYS AT LAW • ALBANY OFFICE (541) 928-9147 • CORVALLIS OFFICE (541) 758-5347

Attorneys: James G. Nelson • Christopher E. MacNeil
Legal Assistants: David E. Gould • Laura p. Grant

May 15, 2006

Linn County Circuit Court
Attn: Tracy K., Scheduling
POBox 1749
Albany OR 97321

Re: Stone. v. North .t\Jbany Oreeon Congregation, et oj.
Case No. 030431

Dear Tracy:

Please be advised that this case has been settled. A trial date of October 24, 2006 should
be removed from the docket Thank you.

Sincerely,

~~

/lkg
Enclosure(s)
cc: John Kaempf

Hartley Hampton
Greg Love
Client

, .'..-' '~' ..', .- ...-.~

,/;'// , .)/ •.•.-. .1 '. /

I.···'· /' .../.,/
i ,~. ....

~". ,0

."._ ..•-•...•...... ...-

-----------;....~'-------------213 WATER AVE. NW, SUITE 100' • P.O. BOX 946 • ALBANY, r'" 97321 • FAX (541) 928-3621
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8

, FILED
ST A TE Of OREGON

L P4N COUNT Y COliP T

IN THE CIRCUIT COURT OF THE STATE OF OREGON

FOR THE COUNTY OF LIl'lN

9 LEANNA (MORLEY) STONE,

12 NORTH ALBANY CONGREGATION OF
JEHOV AR'S WITNESSES, INC., et aI,

10

11

13

14

15

v.

Plaintiff,

Defendants.

No. 03-0431

STIPULATED GENERAL
. JUDGMENT OF DISMISSAL WITH

PREJUDICE AND WITHOUT COSTS

16 Plaintiff and defendants stipulate that this action is dismissed with prejudice, and

17 without an award of costs or attorney fees to any party.

18 IT IS SO STIPULATED:

19 1\TELSON & MACNEIL BULLIV ANT HOUSER BAILEY PC

20 ~~lt-21
By ~mpf, OSB #929

22

E-mail: john.kaempf@bullivant.com

23

Attorneys for Plaintiff Attorneys ,for Defendants

24

/II

25

/II

26

/II

Page 1- STIPULATED GENERAL JUDGMENT OF DISMISSAL WITH
PREJUDICE AND WITHOUT COSTS

BullivantlHouserlBailey PC

888 S. W. Fifth Avenue, Suite 300

Portland, Oregon 97204-2089

Telephone: 503.228.6351
Facsimile: 503.295.0915
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4 an award of costs or attorney fees to any party.

5 DATED this Bday of J"Y J ~,2006.

6

,_._~ -I •••• :

1
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11

12
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16

17

18

19

20

21

22

23

24

25

26

.~rATt'~t£l)
GENERAL JUDGMENTc INN COJ': OREGON

TYCOURT

Based on the above Stipulation, 06JUL J 9 PH I: 0

IT IS HEREBY ADJUDGED that this action is dismissed witlt;:~~rc~~t

~CUIT COURT JUDGE

JOHN A. MCCORMICK

Page 2- STIPULATED GENERAL JUDGMENT OF DISMISSAL WITH
PREJUDICE AND WITHOUT COSTS

BullivantlHouserlBailey PC

888 s.w. Fifth Avenue, Suile 300

Portland, Oregon 97204-2089
Telephone: 503.228.6351
Facsimile: 503.295.0915
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