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POTTER COUNTY, TEXAS

IN THE DISTRICT COURT OF

Z.4tJUDICIAL DISTRICr

AMYB. §
Plaintiff §

§
vs. §

§
WATCHTOWER BIBLE AND TRACT §
SOCIETY OF NEW YORK, INC., §
WATCHTOWER BIBLE AND TRACT §
SOCIETY OF PENNSYLVANIA, INC., §
WATCHTOWER ENTERPRISES, L.L.c., §
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KINGDOM SUPPORT SERVICES, INC., §
CHRISTIAN CONGREGATION OF §
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ORDER OF ]EHOV AH'S WITNESSES, §
DUMAS CONGREGATION OF §

JEHOVAH'S WITNESSES, §
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PLAINTIFF'S ORIGINAL PETITION

COMES NOW AMY B., Plaintiff in the above-numbered and entitled cause, and

files this, her Original Petition, and as grounds therefore would show unto this

Honorable Court and Jury as follows:

I.
PARTIES

1. Plaintiff AMY B. is a resident of Texas.

2_ Defendant WATCHTOWER BIBLE AND TRACT SOCIETY OF NEW

YORK, INC., a corporation organized and existing under the laws of the State of New

York, with offices at 25 Columbia Heights, Brooklyn, New York 11201-2483, has
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conducted business \'\'ithin the State of Texas through its agents and alter egos and I1Lay

be served with process through its registered agent 1\1r.Tad Curtis, 702 Orland Blvd,

Austin, Texas 78745-2144.

3. Defendant 'INATCHTOvVER BIBLE AND TRACT SOCIETY OF

PENNSYLV ANlA, INC., a corporation organized and existing under the la\\"5 of the

State of Penns)'lvania, has conducted business within the State of Texas throucl"h itsi:'

agents and <:lIteregos. Said Defendant has not designated or mai:1tained :1 registered

agent for service of process in Texas. Pursuant to Tex. Bus. Corp. Act § 8.10(8), this

Defendant may be served with process by serving the Texas Secretary of State who

sllould mail a copy of the process by registered or certified mail to the Defendant's

offices located at 1630 Spring Run Road Extension, Coraopolis, Pennsylvania 15108.

4. Defendant VI/A TCHTOWER ENTERPRISES, INC., a limited liabiIitv

company organized and existing under the laws of the State of Ne\v York, has

conducted business within the State of Texas tlu"ough its agents and alter egos. Said

Defendant has not designated or maintained a registered agent for service of process in

Texas. Pursuant to Tex. R. Civ. S. art. 1528n, art. 2.08(B), this Defendant may be served

with process by serving the Texas Secretary of State who should mail a copy of the

process by registered or certified mail to the Defendant's offices located at 25 Columbia

Heis:hts, Brooklvn, Nev'" York 11201.L' J

5. Defendant VvATCHTOVIER FOUNDATION, INC., a corporation

organized and existing under the laws of the State of New York, has conducted

COMPU\lNT PAGE 2

6



business \'vithin the State of Texas through its agents and alter egos. Said Defendant has

not designated or maintained a registered agent for service of process in Texas.

Pursuant to Tex. Bus. Corp. Act § 8.10(B)! this Defendant may be served \vith process by

sl'T\'ing the Texas Secretar:-' of State \vho should mail a copy of the process by registered

or certified l1lail to the Ddendanf s offices located at 25 Columbia Hei~hts, BrookhTl,~ .

New York 11201.

6. Defendant \\':\ TCHTOVv'ER ASSOCIATES, LTD., a corporation organized

and existing under the la\','s of the State of Nevv York, has conducted business within

the State of Texas through its agents and alter egos. Said Defendant has not designated

or maintained a registered agent for service of process in Texas. Service of process on

this Defendant is not requested at this time.

7. Defendant KINGDOM SUPPORT SERVICES! INC.! a corporation

organized and existing under the laws of the State of Nevv York! has conducted

business within the State of Texas through its agents and alter egos. Said Defendant has

not designated or maintained a registered agent for service of process in Texas.

Pursuant to Tex. Bus. Corp. Act § 8.10(B), this Defendant may be served with process by

selTing the Texas Secretar:' of State v,rho should mail a copy of the process by registered

or certified mail to the Defendanfs offices located at 98 Montague Street! Brooklyn!

New York 11201.

8. Defendant CHRISTIAN CONGREGATION OF JEHOVAH!S WITNESSES!

a corporation organized and existing under the laws of the State of New York! has

COMPL.'\INT PAGE 3
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conducted business \vithin the State of Texas through its agents and alter egos. Said

Defendant has not designated or maintained a registered agent for service of process in

Texas. Pursuant to Tex. Bus. Corp. Act § 8.10(B), this Defendant may be served 'I\'ith

process by serving the Texas Secretary of State who should mail a copy of the process

by registered or certified rnai] to the Defendant's offices located a.t 100 VVatchtowcr

Dri\'c, Pattcr:;on, New York J 2563-9204.

Y. Defendant RELlGIOUS ORDER OF JEHOV AI-fS \NITNESSES. a

corporation organized and existing under the la"vs of the State of New York, has

conducted busirless witllin the State of Texas through its agents and alter egos. Said

Defendant has not designated or maintained a registered agent for service of process in

Texas. Pursuant to Tex. Bus. Corp. Act § 8.10(B), this Defendant may be served with

process b:' serving the Texas Secretary of State who should mail a copy of the process

by registered or certified mail to the Defendant's offices located at 25 Columbia Heights,

Brooklyn, New York 11201-2-183.

10. Defendant DUlvlAS CONGREGATION OF JEHOVAH'S WITNESSES may

be served with process a.t its offices at 114 Santa Barbara Avenue, Dumas, Texas 79029.

11. Defendant AJ\'lARILLO SOUTHvV"EST CONGREGATION OF

JEHOVAH'S \VITNESSES may be served with process at its offices at 5141 Canyon

Drive, AnLarillo, Texas 79110.

12, Defendant LARRY KELLEY currently resides and may be served \,vith

process at 3113 SVV11th Street, Potter County, Amarillo, Texas,

COMPLAINT P..•.GE4
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13. The Defendant entities are collectively referred to herein as the

"WATCHTO\VER DEFENDANTS" because each IS the alter ego of each other and

operate as a single business enterprise.

II.

JURISDICTION AND VENUE

14. P]Zlintiif has been damaged in an amount exceeding the mlmmUl11

jurisdictional ]c\"(~lsof this court.

1S. Venue is proper in Potter County, Texas because a substantial part of the

events complained of herein took place in Potter County, Texas and Defendant LARRY

KELLEY currently resides in Pottcr County.

III.
SUl\1MARY OF FACTS

A. vVATCHTOVVER DEFENDANTS' ORGANIZATION AND CHAIN OF
COMl\1AND

16. The WATCHTOWER DEFENDANTS' organization has a hierarchical

structure in \,\'hich the GOVERNING BODY sits at the top of a sh-ict chain of C0l1U11and

that extends over each individual and Defendant entity in the organization. These

individuals and entities act as agents, servants and alter egos of each other. Authority

for any actions by the organization, it leader and/ or its members must derive from the

GOVERNING BODY, which has absolute authority over every person and all matters in

the organization and its worldvvide operations. The GOVERNING BODY is a small

group of men \vho operate out of various entities within the hierarchical structure.

COMPLAINT PAGE 5

9



17. All of the Defendants are the agents and servants of each other and are

vicariously liable for each other's acts. The \tVATCHTOWER DEFENDANTS are so

organized and conh·olled and their affairs are so conducted that they are alter egos of

each other and operate as a single business enterprise.

B. VICARIOUS LIABILITY OF THE WATCHTO\VER DEFENDANTS

18. Through its hierarchical structure, the WATCHTO\tVER DEFE\TDANTS

assurne complete responsibility for the development, protection and discipline of its

membership, especially the children of members. All male members, \-"hether Elders,

Ministerial Servants, Pioneers and/ or Publishers, are appointed and empowered by the

GOVERNING BODY to carr~' out this responsibility.

19. To further their goals, the \VATCHTO\tVER DEFENDANTS authorize

male members to develop relationships of h-ust ,vith women, children and families and

to assum.e the role of counselor and advocate for any problems that lTlight arise,

including claims of child abuse. All male leaders have the responsibility through the

Elders and those higher up in the chain of conmland, all the "\-vay up to the

GOVERNING BODY, to decide if abuse has occurred and how it should be handled.

20. At all material times, the WATCHTOWER DEFENDANTS have

prohibited the victim and/ or accuser from warning others orspeaking aboutthe matter

to anyone under penalty of discipline. Victim/accusers are not permitted to report

suspected abuse to outside authorities or to other Publishers within the organization,

despite secular laws and duties regarding the reporting of sexual abuse. Violation of

COMPLAINT PAGE 6
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this policy can lead to severe sanctions.

C. LARRY KELLEY

21. At sometime pnor to 1988, the \r\Tatchtmver Defendants appointed

LARRY KELLEY to the position of Elder of Defendant DUMAS CONGREGATION of

Jehovah's 'Vitnesses in Dumas, Texas. As an Elder, LARRY KELLEY \'\'as gi\'en the

spcci fic assignment of instructing and supervising children in the Congregation.

LARRY KELLEY had a children's shmv and used his puppetry skills to instruct and

attract Jehovah's \Nitness children in furtherance of his responsibilities as an Elder for

the VVatchtmver Defendants Fam.ilies in the Congregation \,\'ere encouraged by the

VVatchtower Defendants to send their children to LARRY KELLEY's home for

instruction and supervision. LARRY KELLEY then used his position as an Elder \-vith

supervisory responsibility over children to sexually abuse them.

22. While LARRY KELLEY \vas an appointed Elder in the Defendant DUMAS

CONGREGATION, the \-VATCHTOWER DEFENDANTS learned that Defendant

LARRY KELLEY was using his position of authority to sexually abuse children in the

Congregation. Despite this admission, the \VATCHTOVvER DEFENDANTS did not

report the abuse to authorities or \-varn other members of the organization of Defendant

LARRY KELLEY'S propensities to use his position of authority to abuse children.

Instead, they continued to place him in positions of supervisory authority and control

over children.

COMPLAINT PAGE7
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In approximately 1988, the vVATCHTOVvER DEFENDANTS transferred

Defendant LARRY KELLEY from Defendant DUMAS CONGREGATION to Defendant

AMARILLO - SOUTH\NEST CONGREGATION and appointed him to the position of

Ministerial Servant. In appointing Defendant LARRY KEELY to the leadership

position of IVlinisterial Servant, the \VATCHTO\tVER DEFENDANTS affirmativeh-

placed this known child molester in a position of trust and confidence \-vith fiduciac-:,-

responsibility for children in the congregation_

Despite notice of Defendant LARRY KELLEY'S propensities to use his position

\'1'ith the W ATCHTOVVER DEFENDANTS to gain access to and abuse young children,

the \V ATCHTOVVER DEFENDANTS presented him to their membership as a.

l\:1inisterial Servant in good standing where he was placed in leadership roles with

supervisory authority and control over children in the organization_ Once again

mem hers of the Congregation \vere instructed and encouraged to entrust their children

to Defendant LARRY KELLEY'S care both at the Kingdom Hall and off premises_

Forseeably, this sexual predator used his leadership position \vith the VVATCHTOWER

DEFENDANTS to abuse other children. One of these children was Plaintiff, AMY B.

AMY B. was born on June 5, 1980 and was eight years old when tlle abuse began.

24. In 1992, LARRY KELLEY was convicted of indecency with a child! sexual

contact.

Begimling prior to 1988 and continuing tlu·ough at least 1992, Defendant

LARRY KELLEY used his appointed leadership positions of trust and authority in the

COMPL.-\l1'\T PAGE 8
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VVATCHTOVVERDEFENDANTS' organization to sexually abuse Plaintiff AMY B.

26. For at least five years, the VVATCHTOVVER DEFENDANTS kne,v or

should have knmvn that Defendant LARRY KELLEY ,vas sexually molesting and

physically abusing youna_ b aidsb 'within the \VATCHTO\VER DEFENDANTS'

organization. Nevertheless, the \VATCHTO\·VER DEFENDANTS continued to appoint

him to leadership positions ,,,,ith supervisor)' authority and control over children,

entrusting hint with the vvelfare of numerous young girls in the \VATCHTOVVER

DEFENDANTS' local congregations, \",hom he sexually molested. The \VATCHTOVJER

DEFENDANTS failed to notify anyone that Defendant LARRY KELLEY "vas molesting

or had sexually molested young girls. They further failed to take appropriate steps to

protect these young victims from his abuse. Instead, they knO\'vingly concealed this

informCltion from Plaintiff and others. By their conduct, the WATCHTOV\t'ER

DEFENDANTS aided, abetted and ratified the abuse.

27. Defendant LARRY KELLEY used the authority of his leadership position as

an agent of the WATCHTOWER DEFENDANTS' organization to sexually abuse

Plaintiff AMY B. The W ATCHTOVvER DEFENDANTS directly and vicariously caused

foreseeable harm to Plaintiff AMY B. by, among other things:

a.

b.

COMPLAINT

aiding, abetting and ratifying the abuse of children by Elders, Ministerial
Servants, Pioneers and other leaders in their congregation;

blaming, humiliating, sanctioning and/ or disciplining victims/ accusers of
sexual abuse instead of the perpetrators;

PAGE9
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c.

d.

e.

f.

a
O'

h.

1.

k.

COMPLAIl'\T

negligently failing to report such sexual abuse, including the abuse by
Defendant LARRY KELLEY, to law enforcement and governmental child
'vvelfare agencies and requiring that Publishers not make such reports.

negligently failing to \'"arn Plaintiff, her family, and others of the risk of
Defendant LARRY KELLEY'S abuse after they kne\'v or should have
kno\vn of Defendant LARRY KELLEY'S propensities to use his position of
leadership to engage in acts of sexual abuse;

negligently failing to train its Elders: Ministerial Servants, Pioneers,
Clppointed overseers and other associated leaders in their local churches to
prevent, identify, investigate, respond to or report child abuse;

negligently failing to adopt adequate policies and procedures for the
protection of children and other publishers and/ or to implement and
con1ply \vith such procedures that did exist;

failing to properly investigate matters brought to the V\fATCHTOV\fER
DEFENDANTS' attention involving child sexual abuse and/ or suspicions
of child sexual abuse;

negligently allowing Defendant LARRY KELLEY to mo-:e bet\veen
congregations as an appointed agent and leader in good standing after the
\A!ATCHTOVVER DEFENDANTS knevv or should have km:l\vn of his

propensities to use his position of leadership to engage in acts of sexual
abuse of children;

negligently failing to provide child abuse victims and their families with
any assistance in coping vvith the traUlTlaof abuse and preventing Plaintiff
and her family from reporting the abuse to outside authorities and
obtaining outside help to deal \A,-iththe h'auma of abuse.

concealing fronl. Plaintiff a.nd her family that the WATCHTOVVER
DEFENDANTS had information tLat Defendant LARRY KELLEY was

abusing young children;

negligently failing to undertake a sexual offender evaluation, provide
sexual offender h'eatment and/or obtain psychiah'ic evaluation and
treatment of Defendant LARRY KELLEY after they knew or should have
known of his propensities to use his position of leadership to engage in
acts of sexual abuse;

PAGE 10
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1. negligently failing to properly supervise Defendant LARRY KELLEY as a

leader in the organization or to monitor his activities after they knew or
should have knOl'vn of his propensities to use his agency position of
leadership to engage in acts of sexual abuse.

IV.
CAUSES OF ACTION

COUNT I

SEXUAL BATTERY AND RESPONDEAT SLTPER10R

28. For a number of years, beginning in about 1988 or before, as an agent and

alter ego of the VVATCHTO\VER DEFENDANTS, Defendant LAH.RY KELLEY

repeatedly committed sexual battery upon the person of the Plaintiff, AMY B. in the

State of Texas. Each of the \/\/ATCHTO\/\/ER DEFENDANTS was in the chain of

c0l11mand and acted pursuant to the authority gJ~anted to them as agents and the alter

ego of the GOVERNING BODY and each other, utilizing such leadership and authority

to carry au! and/ or aid, abd and ratify the sexual abuse of Plaintiff. The

\NATCHTOWER DEFENDANTS are therefore liable for the sexual battery of Plaintiff

under the legal theory of respondent superior.

COUNT II
COl\1MON-LA'VV NEGLIGENCE

29. At a1l1naterial times, VI/ATCHTOWER DEFENDANTS assumed a duty to

protect Plaintiff from sexual predators \'vithin the WATCHTOWER DEFENQANTS'

organization. The \/\/ATCHTOWER DEFENDANTS further knew or should have

kno\'vn that Plaintiff \vas at risk of foreseeable harm by Defendant LARRY KELLEY, but

failed to act to protect her from said harm. The WATCHTOWER DEFENDANTS

COMPLAINT PAGE J J
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breached their duty' to the great harm of Plaintiff.

30. As a direct result of the negligent conduct of the ViATCHTO\NER

DEFENDANTS, Plaintiff has suffered the injuries and damages described herein.

COUNT III

NEGLIGENT HIRING, RETENTION AND SUPERVISION

31. .'\t all material times, the \VATCHTO\/llER DEFENDANTS knciv or

should ha\'e k11O\'\'n of Defendant LARRY KELLEY'S propensities to use his position as

a leader in the \tVatchtower organization to engage in acts of sexual abuse. The

\VA TCHTOVVER DEFENDANTS failed to adequately investigate, discipline, evaluate,

treat, supervise and othenvise monitor the conduct of Defendant LARRY KELLEY v,'ho

"was their agent and under their control. TIley therefore negligently hired, retained and

supervised Defendant l.:...ARRYKELLEY in the organization at a time iAlhen they knev/

or should have known of his propensities to use his position of leadership to engage in

acts of sexual abuse against Plaintiff and other young children. The VVA TCHTOWER

DEFENDANTS also negligently hired, retained and supervised the Elders of the local

congregations with respect to the investigation, reporting and care of victims of child

abuse \'I'ithin their organization. As a result, Plaintiff has suffered grave harm.

COUNT IV
GROSS NEGLIGENCE

',';,

"')
J..:.... The behavior of the \tVATCHTOWER DEFENDANTS set forth above

demonstrated a conscious indifference to the safety and welfare of Plaintiff entitling

Plaintiff to punitive damages, including attorneys' fees.

COMPLAINT PAGE 12
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33. As a direct result of the grossly negligent conduct of the \1\1 ATCHTOVVER

DEFENDANTS, Plaintiff has suffered the injuries and damages described herein.

COUNT V
BREACH OF FIDUCIARY DUTY

3-:1:, The VVATCHTO\VER DEFENDANTS placed themselves in a position of

trust and confidence with Plaintiff. The relationship behveen Plaintiff and the

\VATCHTOVVER DEFENDA\:TS' organization ",,,a.sfiduciary in nature and imposed on

tlw V\'A TCHTO\NER DEFEJ\.'DANTS a duty to act in Plaintiff s best interest.

33. Because of this special relationship bet,veen, the Plaintiff and the

VVATCHTO\tVER DEFENDANTS, Plaintiff and her family placed their trust and

confidence in the \VATCHTOWER DEFENDANTS that they "vould not harm Plaintiff

or fail to \'\'arn Plaintiff of potential harm. Further, Plaintiff and their families placed

their trust and confidence in the VvATCHTOWER DEFENDANTS that they \-vould

protect Plaintiff from harm,

36. The above acts and/ or omissions by the WATCHTOWER DEFENDANTS,

either independently or in conjunction with each other constitutes a breach of the

fiduciar:' duty owed to Plaintiff by VvATCHTOVvER DEFENDANTS.

37. As a direct result of the conduct of the WATCHTOWER DEFENDANTS,

Plaintiff has suffered the injuries and damages described herein.

COUNT VI
FRAUD AND FRAUDULENT CONCEALMENT

' .. -

38,

COMPLAI'iT

After receiving reports that Defendant LARRY KELLEY was abusing
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young girls, the \'\7 ATCHTOWER DEFENDANTS, with the intent to keep the

information from Plaintiff, other victims similarly situated, and the community-at-large,

"villfully concealed that information. The \11/ ATCHTOWER DEFENDANTS ll1aterially

misrepresented to Plaintiff and her family that Defendant LARRY KELLEY was a leader

in good standing \-vith authority to supervise, control and instruct Plaintiff in spiritual,

ethical and moral matters and that he ,vas to be obeyed. The VVATCHTOVVER

DEFENDANTS further materially misrepresented that they would act in Plaintiffs best

interest. The WATCHTOWER DEFENDANTS failed to disclose that they knevv of

Defendant LARRY KELLEY'S propensities to use his leadership position to sexuall:·

Cl buse Plaintiff and others and tJlat they \",ere doing nothing to protect them. Plaintiff

did not kno\-" the falsit:· of the VVATCHTO\NER DEFENDANTS' representations, ''''ere

entitled to rely upon them, and did in fact rely upon them, to their serious injury and

harm.

COUNT VII
RA TIFICA TION

39. Upon learning that its agent, Defendant LARRY KELLEY had sexualh·

abused young children in the organization, the WATCHTOWER DEFENDANTS failed

to take sufficient steps to discipline or hold Defendant LARRY KELLEY accountable for

his actions. The '.VATCHTO\NER DEFENDANTS transferred Defendant

LARRY KELLEY to the AMARILLO - SOUTHWEST JEHOVAH'S \NITI\ESSE5

CONGREGATION as a leader in good standing with the organization, providing no

warning to its members that they were entrusting them to the care of a sexual predator.

COMPLAINT PAGE 14
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The VVATCHTOVvER DEFENDANTS thereby ratified Defendant LARRY KELLEY'S

conduct in sexually abusing Plaintiff and others. The WATCHTOVVER DEFENDANTS

are thus liable in damages to Plaintiff.

COUNT VIII
ALTER EGO AND SINGLE BUSINESS ENTERPRISE

40. The 'tVATCHTO\tVER DEFENDANTS are organized and controlled, and

their affairs are so conducted, that they are in fact 111ereinstrumentalities and alter egos

for each other and liable for each other's acts. Alternatively, the \tVATCHTOVVEI\.

DEFENDANTS were all engaged, at all material times, in a single business enterprise

and are'liable for each other's acts.

V.
DAMAGES

41. As a result of the WATCHTOWER DEFENDANTS' acts, Plaintiff h2.5

incurred and will continue to incur costs for medical expenses, counseling and

psychological treatment, have lost earning capacity and have suffered and ,,,,ill continue

to suffer extreme, permanent emotional distress and psychological harm \,vith

accompanying physical manifestations, embarrassment, loss of self-esteem, disgrace,

humiliation, loss of enjoyment of life, and economic and non-economic damages in

excess of the jurisdictional1imits of this Court.

VI.

IURYDEMAND

Plaintiff requests a trial by jury and has submitted herewith the appropriate jury

fee.

COMPLAINT PAGE 15
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VII.
PRAYER

WHEREFORE, Plaintiff demands judgment against Defendants individually,

jointly and severally in an amount for economic, non-economic, and punitive damages,

including attorneys' fees, plus costs, disbursements, and any and all otller relief the

court deenlS just and equitable.

F,espectfully submitted,

FIBICH, HAi\1PTON,
LEEBRON & GARTH, L.L.P.

COMPLAINT PAGE 16

B\':

Tommy Fibich, Esq.
Hartley Hampton, Esq.
Mike Leebron, Esq.
1401 McKilmey, Suite 1800
Five Houston Center
Houston, Texas 77010

(713) 751-0025-Telephone
(713) 751-0030-Telecopy

LOVE & NORRIS

Gregory S. Love
Kimberlee D. Norris
314 Main Street, Suite 300
Fort \Vorth, Texas 76102-7423

(817) 335-2800-Telephone
(817) 335-2912-Telecopy
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NO. 91,'J48-C

Al\1Y B., §
'§

Plaintiff, . §
§

v. §
§

WATCHTO\VER BIBLE AND TRACT §
SOCIETY OF NEW YORK, INC., §
WATCHTO\VER BIBLE AND TRACT - §
SOCIETY OF PENNSYL VANlA, INC., §
'VATCHTOWER ENTERPRISES, L.L.C., §
WATCHTOWER FOUNDATION, INC., §
WATCHTOWER ASSOCIATES, LTD., §
KINGDOM SUPPORT SERVICES, INC., §
CHRISTIAN CONGREGATION OF §
JEHOVAH'S WITNESSES, RELIGIOUS §
ORDER OF JEHOVAH'S 'WITNESSES, §
DUMAS CONGREGATION OF §
JEHOVAH'S WITNESSES, §
Al\1ARILLO-SOUTHWEST §
CONGREGATION OF JEHOVAH'S ,§
WITNESSES and LARRY KELLEY, §

§
Defendants. §

IN THE 25]sTDISTRICT COURT

IN AND FOR

POTTER COUNTY, TEXAS

OBJECTIONS AND RESPONSES OF THE DUMAS CONGREGATION OF

JEHOVAH'S WITNESSES TO PLAINTIFF'S FIRST REQUEST FOR PRODUCTION

TO:· Plaintiff, AMY B., by and through her attorney of record, Hartley Hampton; Fibich,'

Hampton, Leebron & Garth, LL.P., Five Houston Center, 1401 McKinney, Suite 1800,.
Houston, Texas 77010

COMES NOW, DUMAS CONGREGATION OF JEHOVAH'S ·WITNESSES,

(hereinafter "Dumas Congregation" or "Defendant"), one of the Defendants in the above entitled

and. numbered cause, and hereby submits its Objections and Responses of the Dumas

Congregation of Jehovah's Witnesses to Plaintiffs First Request for Production.
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RespectfuI:y submitted,

SPROUSE SHRADER SMITH P.e.
801 S. Fillmore, Suite 600
P.O. Box 15008
Amarillo, Texas 79105-5008
Phone: (806) 468-3335
Fax: (806) 373-3454

Marvin W. J nes
State Bar No.1 092 00

Christopher L. Jensen
State Bar No. 00796825

Attorneys for Defendant

OBJECTIONS AND RESPONSESOF THE DUMAS CONGREGATION OF JEHOVAH'S WITNESSES

To PLAINTIFF'S FIRST REQUEST FOR PRODUCTION
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the above and foregoing document was

sent to the following as signified below on this --dl2 day of October 2003:

Hartley Hampton, Esq. CertifiedMail,ReturnReceiptG-
Fibich, Hampton, Leebron & Garth, L.L.P.

Requested
1401 McKinney, Suite 1800

United States Regular Mail0
Five Houston Center Overnight Mail0
Houston, TX 77010 By Facsimile Transmission

0
By Hand Delivery

0

Gregory S. Love CertifiedMail,ReturnReceipt0
Kimberlee D. Norris

Requested
Love & Norris

United States Regular MailD....-

314 'Main Street, Suite 300
Overnight Mail0

Fort Worth, TX 76102-7423 By Facsimile Transmission
0

By Hand Deli very

0

Larry Kelley CertifiedMail,ReturnReceipt0
3113 SW 11th, #B

Requested
Amarillo, TX 79106

United States Regular MailQ..-

Overnight Mail·

0
By Facsimile Transmission

0
By Hand Delivery

0

OBJECTIONS AND RESPONSESOF THE DUMAS CONGREGATION OF JEHOVAH'SWITNESSES

To PLAINTIFF'S FIRST REQUEST FOR PRODUCTION
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GENERAL OBJECTIONS

Defendant objects to the Definitions and Instructions contained in Plaintiff's requested

discovery b-ecause they are overly broad, unduly burdensome and constitute undue annoyance

and harassment. Defendant further objects to these Definitions and Instructions for the reason

that they impose an undue burden upon Defendant to attempt to decipher the language of each

request in accordance with the language ofthe purported Definitions and for the reason that they

tend to impose upon Defendant burdens which are not imposed by law or by the Rules of Ci viI

Procedure governing this action_ Therefore, Defendant will wholly reject Plaintiff's attempt to

redefine commonly used words and will interpret the requests with common understanding of the

langllage used without any regard or thought to definitions as stated by Plaintiff.

As an initial matter, Defendant objects to the directions regarding the method, manner

and location of production to the extent that such directions would place upon Defendant burdens

not imposed by the Texas Rules of Civil Procedure. Further, Defendant states that Defendant is

not required to produce copies of the documents at the offices of FIBICH, HAMPTON, LEEBRON &

GARTH. Instead, Defendant will produce documents for Plaintiff's review at the offices of

SPROUSE SHRADER SMITH P.c. Pursuant to Rule 196.6, TEX. R. CIv. P., if Plaintiff wants to

receive copies of the documents produced for review at SPROUSE SHRADER SMITH P.C., the

Plaintiff can make arrangements to pay for the costs of reproguction.

Without waiver of the generality of the foregoing, Defendant specifically objects to the

initial paragraph under the heading "Definitions" because Plaintiff impermissibly imposes a

burden upon Defendant to interpret definitions in different ways depending upon the "context"

which makes these requests vague and ambiguous.

OBJECTIONS AND RESPONSESOF THE DUMAS CONGREGATION OF JEHOVAH'S WITNESSES

To PLAINTIFF'S FIRST REQUEST FOR PRODUCTION
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Defendant objects to paragraph 1 of the Definitions because Plaintiff imposes the burden

to identify the full name .of the Plaintiff as well as Plaintiffs agents, representatives, officers,

direct.ors, empl.oyees, partners, c.orp.orate agents, subsidiaries, affiliates, family, parent .or any

.other pers.on acting in c.oncert with the Plaintiff but have n.ot provided any such inf.onnation t.o

the Defendant. Theref.ore, it is impassible far the Defendant t.o apply a definiti.on .of "Plaintiffs"

when the Plaintiff has failed t.o pr.ovide the inf.ormati.on. In additi.on, the definiti.on .of "Plaintiffs"

is vague because Plaintiff is an individual and theref.ore references t.o .officers, direct.ors,

empl.oyees, c.orp.orate agents, subsidiaries, and affiliates are n.onsensical. Finally, the purp.orted

definiti.on .of "Plaintiffs" imp.oses an undue burden up.on Defendant t.o attempt t.o decipher the

definiti.on in c.onjuncti.on with the requests.

Defendant further .objects t.o paragraph 2 of Plaintiffs Definiti.ons because the paragraph

purp.orts t.o define "The Watcht.ower Organizati.on" as a unified whale when each entity IS

separate and apart from the .other entities. As such, the purp.orted definiti.on is impr.oper.

Defendant further .objects t.o paragraph 3 .of the Definiti.ons for the reas.on that such

paragraph purp.orts t.o define the ward "d.ocument" in a mamier that is .overly broad. Defendant

further .objects t.o such definiti.on far the reas.on that the definiti.on includes items which are not

c.omm.only underst.o.od t.o be d.ocuments. In additi.on, thebreadth.of the definiti.on w.ould require

discl.osure .of inf.otmati.on which is neither relevant n.or reas.onably calculated t.o lead t.o disc.overy

.of admissible evidence.

Defendant further .objects to paragraph 6 far the reas.on that such paragraph purp.orts t.o

define the ward "pers.on" as including a variety .of entities or ass.ociati.ons which construed in

c.onjuncti.on with the requests in ·questi.on causes them t.o be .overly br.oad and calls far

inf.ormati.on regarding pers.ons, ass.ociati.ons .or entities, the affairs .of which have n.o relevance t.o

OBJECTI.oNS AND RESPONSESOF THE DUMAS CONGREGATION OF JEHOVAH'S WITNESSES

To PLAINTIFF'S FIRST REQUEST FOR PRODUCTION
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any issue involved in this case. Therefore, the requests WO'lld require disclosure of infom1ation

which is neither relevant nor reasonably calculated to lead to discovery of admissible evidence.

Defendant further objects to paragraph 9 for the reason that such paragraph purports to

define the term "communication" in an overly-broad manner and in a manner that would impose

an unreasonable burden upon Defendant. In addition, the definition in conjunction with the

requests could require the creation of documents that are not in existence.

Defendant further objects to paragraph II for the reason that such paragraph purports to
»

define the words "identify" and "describe" as including a broad array of information that does

not necessarily include the "identity" of an individual, partnership or document and as such the

purported Definitions attempt to escape the limitations placed upon Plaintiff under the Texas

Rules of Civil Procedure. In addition, the definition of "identity" when construed in conjunction

with the requests causes the requested discovery to be overly broad and calls for infom1ation

which has no relevance to any issue involved in this case. Therefore, the requested discovery

would require disclosure of information which is neither relevant not reasonably calculated to

lead to discoy_~ry of admissible evidence.

Subject to these objections and without waiver of the foregoing, Defendant will

. apply the ordinary definition of the words used and will respond to the requests as required by

the Texas Rules of Civil Procedure.

OBJECTIONS AND RESPONSES OF THE DUMAS CONGREGATION OF JEHOVAH'S WITNESSES

To PLAINTIFF'S FIRST REQUEST FOR PRODUCTION
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REQUESTS FOR PRODUCTION

REQUEST FOR PRODUCTION NO.1:
Please produce all documents that concern, reference, or in any way relate to Larry Keith
Kelley's sexual abuse, or alleged sexual abuse, of Amy Betzen.

RESPONSE:

Dumas Congregation objects to this request as it seeks information protected by
Texas Rules of Evidence, Rule 505 (communications to members of the clergy).
Dumas Congregation further asserts that. this request calls for information
protected from discovery by the lawyer-client and work product privileges, as
protected by the Texas Rules of Civil Procedure aI,d the Texas Rules of Evidence,
Ru)e 503.

Subject to, and without waivIng the above objections, Dumas Congregation
responds as foHows: Dumas Congregation has none.

REQUEST FOR PRODUCTION NO.2:
Please produce all documents that concern, reference, or in any way relate to Larry Keith
Kelley's sexual 'abtfse, or alleged sexual abuse, of Tamara Jordan.

RESPONSE:

Dumas Congregation objects to this request as it seeks information protected by
Texas Ru)es of Evidence, Rule 505 (communic~tions to members of the clergy).
Dumas Congregation further asserts that this request calls for information
protected from discovery by the lawyer-client and work product privileges, as
protected by Texas Rules of Evidence, Rule 503. Dumas Congregation also objects
to this request as an unnecessary and impermissible invasion of privacy of
individuals who are not parties to this lawsuit.

Subject to,' and without waiving the above objections, Dumas Congregation
responds as follows: Dumas Congregation has none.

REQUEST FOR PRODUCTION NO.3:
Please produce all reports of any kind made to a Jehovah's Witness or Watchtower Organization
circuit office or branch office regarding charges or allegations of sexual abuse made by anyone
against Larry Keith Kelley.

RESPONSE:

Dumas Congregation objects to the use of the term "Jehovah's WHness or
Watchtower Organization circuit office or br,anch office" as vague and ambiguous.
Dumas Congregation further objects to this request as overbroad as it is unlimited

OBJECTIONS Ar-,'O RESPONSES OF THE DUMAS CON GREGA nON OF JEHOVAH'S WITNESSES

To PLAINTIFF'S FIRST REQUEST FOR PRODUCTION
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in time and geographic scope and not limited ta issues related ta this ca"e. Dumas
Congregation also objects to this request because it seeks documents, which are
irrelevant and not reasanably calculated to lead to the discovery of admissible
evidence. In additian, Dumas Cangregation .objects ta this request as it fails to

describe with reasonable particularity the docum,ents requested.

Dumas Congregation .objects ta this request as it seeks infarmation pratected by
Texas Rules .of Evidence, Rule 505 (c.ommunications t.o members .of the clergy).
Dumas C.ongregation further asserts that this req~est calls far infarmation
pratected fr.om discavery by the lawyer-client and wark praduct privileges, as
pr.otected by the Texas Rules .of Civil Procedure and the Texas Rules .of Evidence,
Rule 503. Dumas Congregation also .objects t.o this request as an unnecessary and
impermissible invasion .of privacy .of individuals 'wha are n.ot parties t.o this lawsuit.

Subject ta, and withaut waiving the above .objecti.ons, Dumas Cangregatian
resp.onds as fallaws: See the Privilege Lag in respanse t.o this Request.

REQUEST FOR PRODUCTION NO.4:

Please produce any and all reports made to Bethel, the Service Department, the Writing
Department, and/or the Governing Body, or any individual member thereof, regarding or in any
way relating to charges or allegations of sexual abuse made by anyone against Larry Keith
Kelley.

RESPONSE:

Dumas C.ongregatian .objects t.o the use .of the terms "Bethel, the Service

Department, the Writing Department, and/.or the' Gaverning B.ody, .or any
individual member thereaf' as vague, ambiguaus, and .overbr.oad. Dumas
Cangregatian further .objects ta this request as .ove-rbr.oad as it is unlimited in time
and ge.ographic scope and n.ot limited t.o w.ork related t.o this case. Dumas
C.ongregati.on alsa .objects ta this request because it seeks d.ocuments which are
irrelevant and nat reas.onably calculated ta lead ta the discavery .of admissible
evidence. In additi.on, Dumas C.ongregatian .objects t.o this request as it fails ta
describe with reas.onable particularity the d.ocuments requested.

Dumas C.ongregati.on .objects t.o this request as it seeks inf.ormati.on pr.otected by
Texas Rules .of Evidence, Rule 505 (c.ommunicati.ons ta members .of the clergy).

Dumas C.ongregatian further asserts that this request calls far inf.ormati.on

pr.otected fram discavery by the attarney-c1ient and wark praduct privileges.

Subject ta, and with.out waiving the ab.ove abjecti.ons,' Dumas Cangregatian

resp.onds as fall.ows: See Privilege Lag in resp.onse ta this Request.

OBJECTIONS AND RESPONSES.oF THE DUMAS CONGREGATION OF JEHOVAH'S WITNESSES
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REQUEST FOR PRODUCTION NO.5:
Please produce a true and correct copy of the 1991 Our Kingdom Ministry.

RESPONSE:

Dumas Congregation objects to this request as it is vague, ambiguous and
overbroad. Dumas Congregation also objects to this request as it fails to describe
with reasonable particularity the documents requested. Dumas Congregation
further objects to this request because it seeks religious documents concerning the
doctrine, teachings and internal workings of the church, which have nothing to do
with child abuse and are therefore irrelevant and not reasonably calculated to lead
to the discovery of admissible evidence, and which are protected from disclosure by
the First Amendment to the United States Constitution. See Serbian Eastern

Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976).

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: See the portion of the October 1991, issue of Our Kingdom
Ministry that does reference child abuse, identified as DUMCOOOl.

REQUEST FOR PRODUCTION NO.6:
Please produce a true and correct copy of the August 1, letter to all Bodies of Elders.

RESPONSE:

Dumas Congregation further objects to this request because it seeks religious
documents concerning the doctrine, teachings and internal workings of the church,
which are irrelevant and not reasonably calculated to lead to the discovery of
admissible evidence, and which are protected from disclosure by the First
Amendment to the United States Constitution. See Serbian Eastern Orthodox Diocese

v. Milivojevich, 426 U.S. 696 (1976).- Dumas Congregation also objects to this request
as it seeks information protected by the Texas Rules of Evidence, Rule 505

(communications to members of the clergy).

Subject to, and without waiving the above. objections, Dumas Congregation
responds as follows: See documents identified as DUMC0002-DUMC0003.

REQUEST FOR PRODUCTION NO.7:
Please produce true and correct copies of all Congregation's Publisher Record cards and
membership files for Larry Keith Kelley.

RESPONSE:

Dumas Congregation objects to this request as it is vague, ambiguous, overbroad,
and unlimited in time. Dumas Congregation further objects to this request as it

seeks information protected by Texas Rules of Evidence, Rule 505 (communications
to members of the clergy).
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To PLAINTIFF'S FIRST REQUEST FOR PRODUCTION

PAGE9

29



Suoject to, and without walvmg the above objections, Dumas Congregation
responds as follows: See documents identified as DUMC0004-DUMC0007.

REQUEST FOR PRODUCTION NO.8:
Please produce true and correct copies of all Congregation's Publisher Record cards and
membership files for Amy Betzen.

RESPONSE:

Dumas Congregation objects to this request as it is vague, ambiguous, overbroad,

and unlimited in time. Dumas Congregation. further objects to this request as it
seeks information protected by Texas Rules of Evidence, Rule 505 (communications
to members of the clergy).

Subject to, and without walvmg the above objections, Dumas Congregation
responds as follows: Dumas Congregation has none.

REQUEST FOR PRODUCTION NO.9:
Please produce true and correct copies of all Congregation's Publisher Record cards and
membership files for Tamara Jordan.

RESPONSE:

Dumas Congregation objects to this request as it is vague, ambiguous, overbroad,
and unlimited in time. Dumas Congregation further objects to this request as it
seeks information protected by Texas Rules of Evidence, Rule 505 (communications
to members of the clergy).

Subject to, and without walvmg the above objections, Dumas Congregation
responds as follows: Dumas Congregation has none.

REQUEST FOR PRODUCTION NO. 10:
Please produce true and correct copies of any letters of introduction written for Larry Keith
Kelley when he transferred from one Jehovah's Witness or· Watchtower Organization
congregation to another.

RESPONSE:

Dumas Congregation objects to term "Watchtower Organization" as overbroad,
vague, and ambiguous. Dumas Congregation further objects to this request as it is
vague, ambiguous, overbroad, and unlimited in time. Dumas Congregation also
objects to this request as it seeks information protected by Texas Rules of Evidence,
Rule 505 (communications to members of the clergy).

Subject to, and without waiving the above objections, Dumas Congregation

responds ~s follows: Dumas Congregation has none.
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REQUEST FOR PRODUCTION NO. 11:

Please produce a true and correct copy of the Kingdom Ministry School Supplementary Course
for Congregation Elders that includes "Use Discernment in Handling Serious Matters."

RESPONSE:

Dumas Congregation objects to this request because it seeks religious documents
concerning the doctrine, teachings and internal workings of the church, which have
nothing to do with child abuse and are therefore irrelevant and not reasonably
calculated to lead to the discovery of adm'issible evidence, and which are protected
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976). Dumas
Congregation further objects to this request as it seeks information protected by
Texas Rules of Evidence, Rule 505 (communications to members of the clergy).

Subject to, and without waiving the above objections, Dumas Congregation

responds as follows: Dumas Congregation has no such document.

REQUEST FOR PRODUCTION NO. 12:
Please produce a true and correct copy of every edition of the Kingdom Ministry School

textbook published between 1970 and the present date.

RESPONSE:

Dumas Congregation objects to this request because the burden and expense of the
proposed discovery outweighs its likely benefit and seeks documents which are not
reasonably calculated to· lead to the discovery of admissible evidence. 'Dumas
Congregation further objects to this request because it seeks religious documents
concerning the doctrine, teachings and internal workings of the church, which have

nothing to do with child abuse and are therefore irrelevant and not reasonably
.- calculated to lead to the discovery of admissible evidence, and which are protected

from disclosure by the First Amendment to the United States Constitution See
Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976). Dum~s
Congregation further objects to this request as it seeks information protected' by
Texas Rules of Evidence, Rule 505 (communications to members ofthe cJergy-).

Subject _to, and without waiving the above objections, Dumas Congregation
responds as foHows: See the redacted document identified as DUMC0008-'
DUMC0014, which includes all references to child abuse.

REQUEST FOR PRODUCTION NO. 13:
Please produce a true and correct copy of the letter to all Bodies of Elders dated July 20,1998.

,

RESPONSE:

As an initial matter, Dumas Congregation objects because the requested documents
are neither relevant not reasonably calculated to lead to the discovery of admissible
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evidence because the item ~'equested was not produced until many years following
the events made the basis of Plaintiffs suit. Dumas Congregation further objects to
this request because it'seeks religious documents concerning the doctrine, teachings
and internal workings of the church, which are irrelevaot and not reasonably
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976). Dumas
Congregation also objects to this request as it seeks information protected by the
Texas Rules of Evidence, Rule 505 (communications to members of the clergy).

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: See tbe Privilege Log in response to this Request.

REQUEST FOR PRODUCTION NO. 14:
Please produce a true and correct copy of the May 9, 2002 letter written by l.R. Brown, Director
of the Watchtower Society Office of Public Information, to Betsan Powys, "Panorama" Program,
British Broadcasting Corporation.

RESPONSE:

Dumas Congregation objects to tbis request because it seeks religious documents
concerning the doctrine, teachings and internal workings of tbe cburch, which have
nothing to do with child abuse and are therefore irrelevant and not reasonably
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v.Milivojevich, 426 U.S. 696 (1976).

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: Dumas Congregation does not have this document.

REQUEST FOR PRODUCTION NO. 15:
Please produce true and correct copies of all written communications addressed or sent to "All

Bodies of Elders" between 1970 and the present regarding or in any way relating to child abuse
. or sexual abuse.

RESPONSE:

Dumas Congregation objects to this request as it is overly broad and seeks
documents which are not reasonably calculated to lead to the discovery of
admissible evidence. Dumas Congregation also objects to this request as it fails to
describe with reasonable particularity the documents requested. Dumas
Congregation further objects to this request because it seeks religious documents
concerning the doctrine, teachings and internal workings of the church, which have
nothing to do with child abuse and are therefore irrelevant and not reasonably
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese }I. Milivojevich, 426 U.S. 696 (1976). Dumas
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Congregation further objects to this request as it seeks information protected by
Texas Rules of Evidence, Rule 505 (communications to members of the clergy).

Subject to, and without waiving the above objections, Dumas Congregation
r,gponds as follows: See documents previously identified which includes letters to
Bodies of Elders that reference child abuse through the present and documents
DUMC0018-DUMC0031. See also response to Request Nos. 6 and 13. See also the
Privilege Log in response to this Request.

REQUEST FOR PRODUCTION NO.16:
Please produce any and all documents concerning, regarding or in any way relating to any
disciplinary hearing conducted regarding allegations of child abuse or sexual abuse against Larry
Keith Kelley, including, but not limited to:

a. all S-77 forms;
b. any notes taken by judicial counsel members; and
c. the case summary.

RESPONSE:

Dumas Congregation objects to this request as overbroad as it is unlimited in time
and geographic scope and not limited to work related to this case. Dumas
Congregation further objects to this request because it seeks documents, which are
irrelevant and not reasonably calculated to lead to the discovery of admissible
evidence .

.Dumas Congregation additionally objects to this request as it seeks information
protected by Texas Rules of Evidence, Rule 505 (communications to members of the
clergy). Finally, Dumas Congregation asserts that this request calls for information
protected from discovery by the attorney-client and work product privileges,
privileges as protected by Texas Rules of Civil Procedure and Texas Rules of
Evidence, Rule 503.

Subject to, and without walvmg the above objections, Dumas Congregation
responds as follows: Dumas Congregation has no documents that comply 'with
subparts "a" and "c" of this Request. See Privilege Log in response to subpart "b"
of this Request.

REQUEST FOR PROPUCTION NO. 17:
Please produce all documents reflecting or in any way relating to instructions by the Jehovah
Witnesses', the Watchtower Orgariization's, Bethel's, the Governing Body's, the Writing
Department's, the Service Department's, or any member or agent thereofs instructions to
judicial committee members for conducting a disciplinary hearing regarding allegations of child
abuse or sexual abuse. .
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RESPONSE:

Dumas Congregation objects to the use of the term "Jehovah Witnesses', the
Watchtower Organization's, Bethel's, the Governing Body's, the\Vriting
Department's, the Service Department's, or any member or agent thereofs" as
overbroad, vague, and ambiguous., Dumas Congregation further objects to this
request as it is vague, ambiguous and overbroad, and seeks documents which are
not reasonably calculated to lead to the discovery of admissible evidence. Dumas
Congregation also objects to this request as it fails to describe with reasonable
particularity the documents requested. Dumas Congregation additionally objects to
this request bec'ause it seeks religious documents concerning the doctrine, teachings
and internal workings of the church, which have nothing to do with child abuse and
are therefore irrelevant and not reasonably calculated to lead to the discovery of
admissible evidence, and which are proteCted from disclosure by the First
Amendment to the United States Constitution. See Serbian Eastern Orthodox

Diocese v.Milivojevich, 426 U.S. 696 (1976). Fin'ally, Dumas Congregation objects to
this request as it seeks information protected by Texas Rules of Evic!ence, Rule 505
(communications to members of the clergy).

Subject to, and without waiving' the above objections, Dumas Congregation
responds as follows: See Response to Request Nos. 6 and 13 above.

REQUEST FOR PRODUCTION NO. 18:
Please produce a true and correct copy of the September, 1977 Our;Kingdom Service.

RESPONSE:

Dumas Congregation objects to this request because it seeks religious documents
concerning the doctrine, teachings and internal workings of the church, which have
nothing to do with ,child abuse and are therefore irrelevant and, riot reasonably
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696(1976).

Suhjectto, and without waiving the above objections, Dumas Congregatio'o
responds as follows: None of these documents have any reference to child abuse. If
Plaintiff can specify any such reference, Defendant will provide a copy. '

REQUEST FOR PRODUCTION NO. 19:
Please produce any and all video or audio recordings of any nature'supplied to this Defendant in
which any person discusses being sexually abused by Larry Keith Kelley.

RESPONSE:

Dumas Congregation objects to this request as it seeks information protected by
Texas Rules of Evidence" Rule 505 (communications to members of the clergy).
Dumas Congregation further asserts that this request calls for information
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protected from discovery by the attorney-client and work product privileges.
Dumas Congregation also objects to this request as an unnecessary and
impermissible invasion of privacy of individuals who are not parties to this lawsuit.

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: Dumas Congregation has none.

REQUEST FOR PRODUCTION NO. 20:
Please produce a true and correct copy of "Pay Attention to Yourselves and to All the FlbCk", as
well as all supplements including changes and additions required to be made verbally.

RESPONSE:

Dumas Congregation objects to this request as it is seeks documents which are not
reasonably calculated to lead to the discovery of admissible evidence. Dumas
Congregation also objects to this request because it seeks religious documents
concerning the doctrine, teachings and internal workings of the church, which have
nothing to do with child abuse and are therefore irrelevant and not reasonably
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First A~~ndment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976). Dumas
Congregation additionally objects to this request as it seeks information protected
by Texas Rules of Evidence, Rule 505 (communications to members of the clergy).

Subject to, and without waiv"ing the above objectio'ns, Dumas Congregation
responds as follows: See Response to Request Nos. 6 and 13 above.

REQUEST FOR PRODUCTION NO. 21:
Please produce a true and correct copy of "The Addendum presented at the Kingdom Ministry
School," as described on page 3 of the March 23, 1992 letter from the Watchtower Bible and
Tract Society of New York, Inc. addressed "To All Bodies of Elders."

RESPONSE:

pumas Congregation objects to this request as it is vague, ambiguous and
overbroad. Dumas Congregation further objects to tttis request as it fails to
describe with reasonable particularity the documents requested.. Dumas
Congregation also objects to this request because it seeks religious documents
concerning the doctrine, teachings and internal workings of the church, which have
nothing to do with child abuse and are therefore irrelevant and not reasonably
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First Amendment to the United States COnstitution. See
Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976). Dumas
Congregation additionally objects to this request as it seeks information protected
by Texas Rules of Evidence, Rule 505 (communications to members of the clergy).
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Subject to, and withoJlt waiving the above objections, Dumas Congr~gation
responds as follows: Dumas Congregation has no such document.

REQUEST FOR PRODUCTION NO. 22:
Please produce true and correct copies of all written communications addressed or sent to "All
Bodies of Elders" between 1970 and the present pertaining in any way to "Theocratic War",
"Theocratic Warfare'-' or the "Theocratic War Strategy."

RESPONSE:

Dumas Congregation objects to this request as vague and ambiguous as to the use of
the terms "theocratic war," "theocratic warfare" or "theocratic war strategy" and
further objects to this request as harassing and requesting information that is
irrelevant and not reasonably calculated to lead to the discovery of admissible
evidence. Dumas Congregation further objects because this request appears to seek
information concerning church doctrine and teachings which is protected by the
ecclesiastical abstentio'n doctrine and the First Amendment to the United States

Constitution. See Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696
(1976). Dumas Congregation also objects to this request as it seeks information
protected from disclosure by Texas Rules of Evidence, Rule 505.

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: Unable to respond to this request as worded.,

REQUEST FOR PRODUCTION NO. 23:
Please produce a true and correct copy of the May 1, 1957 issue of The Watchtower.

RESPONSE:

Dumas Congregation objects to this request hecause it seeks religious doc.uments
concerning the doctrine, teachings and internal workings of the church, which have
nothing to do with child abuse and are therefore irrelevant and not reasonably
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976).

Subject to, and without waiving the above objections,. Dumas Congregation
responds as follows: This document has no reference to child abuse. If Plaintiff can
specify any such reference,~y\'e will provide a copy of the relevant portion.

REQUEST FOR PRODUCTION NO. 24:

A true and correct copy of the May 15,1957 issue of The Watchtower.

RESPONSE:

Dumas Congregation objects to this request because it seeks religious documents
concerning the doctrine, teachings and internal workings of the church, which have
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nothing to do with child abuse and are therefore irrelevant and not reasonably
calculated to lead to the discovery of admissible evidence, and which are protected.
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976).

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: .This document has no reference to child abuse. If Plaintiff can
specify any such reference, we will provide a copy of the relevant portion.

REQUEST FOR PRODUCTION NO. 25:
A true and correct copy of the May 15,1988 issue of The Watchtower.

RESPONSE:

Dumas Congregation objects to this request because it seeks religious documents
concerning the doctrine, teachings and internal workings of the church, \"hich have
nothing to do with child abuse and are therefore irrelevant and not reasonably
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976).

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: This document has no reference to child abuse. If Plaintiff can
specify any such reference, we will provide a copy of the relevant portion.

REQUEST FOR PRODUCTION NO. 26:

A true and correct copy of the February 8,2000 issue of Awake.

RESPONSE:

Dumas Congregation objects to this request because it seeks religious documents

concerning the doctrine, teachings and internal workings of the church, which have
nothing to do with child abuse and are therefore irrelevant and not, reasonably·
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v. Milivojevich, 42(i U.S. 696 (1976).

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: This document has no reference to child abuse. If Plaintiff can
specify any such reference, we will provide a copy of the relevant portion.

REQUEST FOR PRODUCTION NO. 27:
A true and correct copy of the Branch Office Procedure.
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RESPONSE:

Dumas Congregation objects to this request as it is vague, ambiguous and
overbroad .. Dumas Congregation also objects to this request because it appears to
seek religious documents concerning the doctrine, teachings and internal workings
of the church, which have nothing to do with child abuse and are therefore
irrelevant and not reasonably calculated to lead to the discovery of admissible
evidence, and which are protected from discovery by the First Amendment to the
United States Constitution. See Serbian Eastern Orthodox Diocese v. Milivojevicll,
426 U.S. 696 (1976). Dumas Congregaiion additionally objects to this request as it
seeks information protected from disclosure by Texas Rules of Evidence, Rule 505.

Subject to, and without waiving the above objections, Dumas Congregation

responds as follows: This defendant has no such document.

REQUEST FOR PRODUCTION NO. 28:
A true and correct copy of Preparing for Child Custody Cases.

RESPONSE:

Dumas Congregation objects to this request because it seeks religious documents
concerning the doctrine, teachings and internal workings of the church, which have
nothing to do with child abuse and are therefore irrelevant and not reasonably
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v. Millvojevich, 426 U.S. 696 (1976). Dumas
Congregation further objects to this request as it seeks information protected from
disclosure by Texas Rules of Evidence, Rule 505. Dumas Congregation also asserts
that this request seeks information protected from discovery by the attorney-client

.and work product privileges.

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: This defendant has no such document.

REQUEST FOR PRODUCTION NO. 29:
A true and correct copy of Singing Praises toJehovah.

RESPONSE:

Dumas Congregation objects to this request as it seeks a song book used by
Jehovah's \Vitnesses at meetings for worship to sing praises to God, which is not
reasonably calculated to lead to the discovery of admissible evidence. Dumas
Congregation further objects to this request as it seeks a song book used by
Jehovah's Witnesses at meetings for worship to sing praises to God, which is not
reasonably calculated to lead to the discoveryof admissible evidence.
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Subject to, and 'without walvmg the above objections, Dumas Congregation
responds as follows: See copy of cover, publisher page, and index identified as
DUMC0032-DUMC0036.

REQUEST FOR PRODUCTION NO. 30:

True and correct copies of all training or instructional materials provided to or by
this Defendant concerning:

a, Child sexual abuse;

b, How to identify child sexual abuse;
c. How to deal with issues involving child sexual abuse;
d. How to investigate allegations or child sexual abuse;
e. What to do when a report or allegation of child sexual abuse is made.

RESPONSE:

Dumas Congregation objects to this request as it is vague, ambiguous, overbroad
unduly burdensome, harassing, and seeks documents whitb. are not reasonably
calculated to lead to the discovery of admissible evidence. Dumas Congregation
further objects,to this request as it fails to describe with reasonable particularity the
documents requested. Dumas Congregation also objects. to tbis request as
overbroad as it is unlimited in time and geographic scope and not limited to work
related to this case. Dumas Congregation additionally objects to this request
because it seeks religious documents concerning the doctrine, teachings and internal
workings of the church, which are irrelevant and not reasonably calculated to lead
to the discovery of admissible evidence, and which are protected from disclosure by
the First Amendment to the United States Constitution. See Serbian' Eastern

Orthodox Diocese v. Milivojevich, 426 U.S. 696 (1976). Finally, Dumas Congregation
objects to this request as it seeks information protected by the Texas Rules of
Evidence, Rule 505 (communications to members of the clergy).

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: See selected Watchtower and Awake! articles from 1963 to the
present, identified as DUMC0037-DUMC0228. Also see responses to Request Nos.
6,12, 13, and 15.

REQUEST FOR PRODUCTION NO. 31:

True and correct copies of all documents that describe any policy that this Defendant had in

place from 1980 to the present concerning the reporting of child abuse.

RESPONSE:

Dumas Congregation objects to this request as it is vague, ambiguous and
overbroad, and seeks documents which are not reasonably calculated to lead to the
discovery of admissible evidence. Dumas Congregation also objects to this request

as it fails to describe with reasonable particularity the documents requested. Dumas.
Congregation further objects to this request because it seeks religious documents
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concerning tbe doctrine, teachings and internal workings of the church, which have
nothing to do with child abuse and are therefore irrelevant and not reasonably
calculated to lead to the discovery of admissible evidence, and which are protected
from disclosure by the First Amendment to the United States Constitution. See
Serbian Eastern Orthodox Diocese v. Milivojeviclz, 426 U.S. 696 (1976). The
documents requested are also irrelevant because it seeks documents relating to
policies in effect years following the incidents in question. Dumas Congregation
further objects to this request as it seeks information protected by tbe Texas Rules
of Evidence, Rule 505 (communications to members of tbe clergy).

Subject to, and without waiving tbe above objections, Dumas Congregation

responds as follows: See tbe attacbed redacted copy of tbe December 5, 1985, letter
to circuit and district overseers in the United States, a redacted copy of tbe January
25, 1994, letter to all circuit and district overseers, identified as DUMC0229­
DUMC0234. See also responses to Request Nos. 6,12,13, 15,20,21, and 30.

REQUEST FOR PRODUCTION NO. 32:
Any and all documents, including any electronic recordings of any nature, in the possession of
this defendant, concerning Larry Kelley's confession.

RESPONSE:

Dumas ·Congregation objects to the use of the definition of the term "Larry Kelley's
confession" as vague, ambiguous, and overbroad. Dumas Congregation further
objects since it seeks information that may have arisen during communications
made between the elders and Larry Kelley, which are protected by the clergy­
communicant privilege as it seeks information protected from disclosure by Texas
Rules of Evidence, Rule 505. Dumas Congregation also objects to Request on tbe
basis tbat it is an invasion of privacy and seeks confidential information concerning
tbe internal workings of the cburch, protected-by ecclesiastical privilege and the
First Amendment to the United States Constitution. See Serbian Eastern Orthodox

Diocese v. Milivojevich, 426 U.S. 696 (1976).

,Subject to, and without waiving _the above objections, Dumas Congregation
responds as follows: Unable to respond to this request as worded.

REQUEST FOR PRODUCTION NO. 33:
Any and all documents, including any electronic recordings of any nature, in the possession of
this defendant, concerning any action taken by this Defendant in response to Larry Kelley's
confession.

RESPONSE:

Dumas Congregation objects to the use of the definition of the term "Larry Kelley's
confession" as vague, ambiguous, and overbroad. Dumas Congregation further
objects since it seeks information that may have arisen during communications
made between the elders and Larry Kelley, which are protected by the c1ergy-
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communicant privilege as it seeks information protected from disclosure by Texas

Rules of Evidence, Rule 505. Dumas Congregation also objects to Request on the
basis that it is an invasion of privacy and seeks confidential inforruation concerning'
the internal workings of the church, protected by ecclesiastical privilege and tbe
First Amendment to the United States Constitution. See Serbian Eastern Orthodox

Diocese v. Milivojevich, 426 U.S. 696 (1976).

Subject to, and without waiving the above objections, Dumas Congregation
responds as follows: Unable to respond to this request as worded.

REQUEST FOR PRODUCTION NO. 34:

Any and all documents, including any electronic recordings of any nature, in the possession of
this defendant, concerning any action taken by any other entity within the Jehovah's Witness
organization in response to Larry Kelley's confession.

RESPONSE:

Dumas Congregation objects to the use of the definition of the terms "any other
entity within the Jehovah's Witness organization" and "Larry Kelley's confession"
as vague, ambiguous, and overbroad. Dumas Congregation further objects since it
seeks information that may have arisen during communications made between the
elders and Larry Kelley, which are protected by the clergy-communicant privilege
as it seeks information protected from disclosure by Texas Rules of Evidence, Rule

505. Dumas Congregation also objects to Request on the basis that it is an invasion
of privacy and seeks confidential information concerning the internal workings of
the church, protected by ecclesiastical privilege and the First Amendment to the
United States Constitution. See Serbian Eastern Orthodox Diocese v. Milivojeviclz,
426 U.S, 696 (1976).

Subject to, and without walvmg the above objections, Dumas Congregation

responds as follows: Unable to respond this request as worded.

REQUEST FOR PRODUCTION NO. 35:

Any and all documents, including any electronic recordings of any nature, in the possession of
this defendant, concerning Larry Kelley's confession,

RESPONSE:

See Response to Request No. 32 above.

REQUEST FOR PRODUCTION NO. 36
Any and all documents, including any electronic recordings of any nature, in the possession of
this defendant, concerning any report or communication of any nature that this Defendant made

to any other entity with the Jehovah's Witness organization, concerning Larry Kelley's
confession,
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RESPONSE:

Dumas Congregation objects to the use of the definition of the terms "entity with the
Jehovah's Witness organization" and "Larry KeJJey's confession" as vague,
ambiguous, and overbroad. Dumas Congregation further objects since it. seeks
information that may have arisen during communications made between the elders
and Larry Kelley, which are protected by the clergy-communicant privilege as it
seeks information protected from disclosure by Texas Rules of Evidence, Rule 505.
Dumas Congregation also asserts that this request calls for information protected
from discovery by the lawyer-client and work product privileges, as protected by
the Texas Rules of Civil Procedure and the Texas Rules of Evidence, Rule 503.
Dumas Congregation additionally objects to tbis request as an unnecessary and
impermissible invasion of privacy of individuals who are not parties to this lawsuit.

Finally, Dumas Congregation objects to request on the basis that it is an invasion Qf

privacy and seeks confidential information concerning the internal workings of the
church, protected by ecclesiastical privilege and theFirst Amendment to the United
States Constitution. See Serbiall Eastem Orthodox Diocese v. Milivojevich, 426 U.S.
696 (1976).

Subject to, and without waiving the above objections, Dumas Congregation responds as
follows: Unable to respond this request as worded.

REQUEST FOR PRODUCTION NO. 37:
Any and all documents, including any electronic recordings of any nature, in the possession of
this defendant, concerning any communication of any nature this Defendant received from any
other entity within the Jehovah's Witness organization concerning Larry Kelley's confession ...

RESPONSE:

Dumas Congregation objects to the use ofthe definition of the terms "entity with the
Jehovah's Witness organization" and "Larry Kelley's confession" as vague,
ambiguous, and overbroad. Dumas Congregation further objects since it seeks
information that may have arisen during communications made between the elders

and Larry Ke))~y, which are protected by the clergy-communicant privilege as it
seeks information protected from disclosure by the Texas Rules of Evidence, Rule
505. Dumas Congregation also asserts that this request calls. for informa.tion
protected from discovery by the lawyer-client and work product privileges, as
protected by the Texas Rules of Civil Procedure and the Texas Rules of Evidence,
Rule 503. Dumas Congregation additionally objects to this request as an
unnecessary and impermissible invasion of privacy of individuals who are not
parties to this lawsuit. Finally, Dumas Congregation objects to this request on the

. basis that it is an invasion of privacy and seeks confidential information concerning
the internal workings of the church, protected by ecclesiastical privilege and the·
First Amendment to the United States Constitution. See Serbian Eastern Orthodox

Diocese v. Milivojevicll, 426 u.s. 696 (1976).
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Subject to, and 'without warvmg the above objections, Dumas Congregation

responds as follo\-v~: Unable to respond to this request as worded.

G:\8000\8845\OOOOl\WT Dis Resp Amended\RFP (RJ's) - DumasCong.09-05-0J.doc
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DUMAS CONGREGATION'S PRIVILEGE LOG

Request No.4

1. April 4, 1997, letter to the Watchtower Bible and Tract Society of New York,

Inc., from the Dumas Congregation elders, protected by TX Rules of Evidence, Rule 505.

44



DUMAS CONGREGATION'S PRIVILEGE LOB

Request No. 13 and 15

1. July 20, 1998, letter to all Bodies of Elders from Watchtower Bible and Tract Society

of New York, Inc., withheld because the document contains confidential legal communications

and is neither relevant nor reasonably calculated to lead to the discovery of admissible evidence.
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DUMAS CONGREGATION'S PRIVILEGE LOG

Request No. 16(b)

1. September 22, 1985, notes, including envelope, prepared by an elder of a judicial

committee in the Dumas Congregation, Texas regarding Larry Kelley, protected by TX Rules of

Evidence, Rule 505.
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DUMAS CONGREGATION'S PRIVILEGE LOG

Request NO.3

1. April 4, 1997, letter to the Watchtower Bible and Tract Society of New York;

Inc., from the Dumas Congregation elders, protected by TX Rule? of Evidence, Rule 505.

2. April 17, 1997, letter to Chuck Regal, the presiding overseer (elder) of the

Southwest Congregation, Amarillo, Texas, from Dumas Congregation elders, protected by TX

Rules of Evidence, Rule 505.
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No. 91,048-C

AMYB. §

Plaintiff §
§

vs. §
§

WATCHTOWER BIBLE AND TRACT §
SOCIETY OF NEVV YORK, INC., §
W ATCHTOVVER BIBLE AND TRACT §
SOCIETY OF PENNSYLVANIA, INC., §
WATCHTOWER ENTERPRISES, L.L.c., §
WATCHTOWER FOUNDATION, INC., §
WATCHTOWER ASSOCIATES, LTD., §
KINGDOM SUPPORT SERVICES, INC., §
CHRISTIAN CONGREGATION OF §
JEHOV AH'S WITNESSES, RELIGIOUS §
ORDER OF JEHOVAH'S WITNESSES, §
DUMAS CONGREGATION OF §
JEHOV AH'S WITNESSES, §
AMARILLO-SOUTHWEST §
CONGREGA TION OF JEHOVAH'S §
WITNESSES and LARRY KELLEY §

Defendants. §

IN THE DISTRICT COURT OF

POTTER COUNTY, TEXAS

251ST JUDICIAL DISTRICT

PLAINTIFF'S REPLY TO THE RESPONSE OF DUMAS CONGREGATION OF

IEHOV AH'S WITNESSES AND AMARILLO-SOUTHWEST CONGREGATION OF
IEHOV AH'S WITNESSES TO PLAINTIFF'S OMNIBUS MOTION TO COMPEL

AND DEFENDANTS' MOTION FOR PROTECTIVE ORDER

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, AMY B., Plaintiff in the above entitled and numbered cause, and

files this Reply to the Response of Dumas Congregation of Jehovah's Witnesses and

Amarillo-Southwest Congregation of Jehovah's Witnesses to Plaintiff's Omnibus

Motion to Compel and Defendants' Motion for Protective Order and in support would

show:
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I.
INTRODUCTION

Neither Rule 505 of the Texas Rules of Evidence nor the First Amendment to the

United States Constitution stand in the way of the discovery sought by Plaintiff.

Rule 505 does not even apply in this case. This proceeding concerns child sexual

abuse. The Texas Legislature has expressly excluded the application of Rule 505 from

proceedings involving child abuse by enacting Tx. Fam. Code Section 261.202. More

importantly, the Watchtower Defendants had an obligation to disclose Kelley's 1985

assault of a little girl in Amarillo and their failure to do so was a crime. Their

knowledge of the facts surrounding this sexual assault cannot possibly be privileged.

But, even if Rule 505 did apply to lawsuits concerning child sexual abuse, the

Watchtower Defendants cannot meet their burden of proving that the documents and

testimony sought fall within the rule's narrow definition of privileged clergy

communications. Most, if not all, of the documents the Watchtower Defendants

withhold as privileged were generated in the context of an investigative, administrative,

and even adversarial process, hardly the confidential communications to clergy in their

capacity as spiritual advisors protected by the rule. The balance of the discovery

Plaintiff seeks to compel concerns:

• The sexual abuse of Plaintiff;

• Reports made within the Watchtower Defendants' organization of child
sexual abuse perpetrated by Larry Kelley before and after the conduct
made the basis of this lawsuit;

2
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• The policies and practices of the Watchtower Defendants concerning child
sexual abuse, including their investigation when child sexual abuse is
alleged, their response if such allegations are true, and the measures they
take to track the movenlent of sexual predators within the organization;
and

• The organizational structure and relationship between the vanous
Watchtower entities.

None of this discovery falls within the scope of Rule 505.

And even if Rule 50S's privilege were otherwise applicable, it has been waived.

Defendant, Larry Kelley has admitted in pleadings filed with this Court that he

committed sexual· abuse of a child while in a leadership position with the Dumas

Congregation and that he discussed that abuse with the Dumas Congregation. If a

privilege existed, it would belong to Mr. Kelley, not the Watchtower Defendants, and

Mr. Kelley has waived it.

Likewise, the Watchtower Defendants have waived any privilege that might

otherwise exist as to their general internal statements about child abuse. They have

published and produced numerous statements about child abuse and how it should be

handled. They cannot selectively choose which documents regarding the subject they

want to produce and simultaneously withhold those that are inconsistent.

Defendants' claim that the First Amendment excuses them from responding to

discovery is equally flawed. The First Amendment precludes a court from inquiring

into and determining the correctness of religious beliefs. It does not provide a shield

from state regulation of conduct even if such conduct is undertaken in the name of

religion.

3
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This case has nothing to do with whether the Watchtower Defendants' beliefs are

correct. It is about a young girl who was repeatedly sexually abused by a man

Defendants knew, or should have known, was a pedophile and who used his position

within the Defendants' organization to gain access to his victims.

This case is also about the Watchtower Defendants' knowledge and concealment

of at least one previous act of child s-exual abuse by Defendant Kelley. The documents

and testimony Plaintiff moves this Court to compel go directly to the issue of

Defendants' notice of Kelley's dangerous propensities: what Defendants knew, and

when they knew it.

Finally, the Watchtower Defendants' claim that they are motivated by religious

beliefs is disingenuous at best. See the letter to the Body of Elders dated July 1, 1989,

Defendant Watchtower Bible and Tract Society of New York, Inc., attached hereto as

Exhibit A, emphasizing the need to maintain secrecy to prevent /I costly lawsuits".

II.
RULE 505

A. Rule 505 Does Not Apply To The Documents And Information Sought By
Plaintiff.

1. The 505 Privilege Does Not Apply To An Adversarial Judicial
Committee Investigation.

Rule 505 provides that certain confidential communications made to clergy for

the purpose of obtaining spiritual guidance, advice or consolation are privileged, but

the privilege is not unlimited. It extends only to communications addressed to clergy in

his or her professional capacity as ~ spiritual advisor. Investigatory communications,

4
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such as those sought by Plaintiff, are not protected by Rule 505 of the Texas Rules of

Evidence.

Kos v. State of Texas, 15 S.W.3d 633, 638 (Tex.App. - Dallas, 2000) is directly on

point. In Kos, the perpetrator attempted to protect statements he made to another priest

who was investigating allegations of sexual abuse. The court held that communications

made under these circumstances were not privileged because they were not made to the

priest in his capacity as a spiritual advisor. Instead, he was acting as a church

investigator attempting to determine if disciplinary intervention was necessary. The

court wrote:

In our view, the Rule 505 requires more than just that the clergyman be
acting in his professional capacity; it also requires that the clergyman be
acting as a spiritual advisor. The rule itself sets out this requirement. See

Tex. R. Evid. 505. Moreover, this distinction is critical since, without this

additional requirement, the privilege could be extended to situations, like
the one here, where the communications were made to the clergyman in
his professional capacity as an administrator of the church, but not in his
capacity as a spiritual adviser."

15 S.W.2d at 639.

The opinion describes several factors, also present in this case, that compelled, the

conclusion that the communications were not privileged:

• The priest whose testimony was at issue had called a meeting with
Defendant Kos to investigate allegations of sexual abuse and thus the
meeting was not initiated by Kos;

• The priest was acting as a member of a disciplinary committee
investigating the allegations;

• The purpose of the meeting was confrontational;
• The priest questioned Kos about the allegations.

15 S.W.2d at 639
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The court in Maldonado v. State of Texas, 59 S.W.3d 251 (Tex.App.-Corpus Christi,

2001) followed the same analysis when a Bishop received a complaint that a priest had

sexually abused three girls in a Harlingen church. The Bishop called a meeting with the

alleged assailant to confront him with the complaints and ultimately removed him from

congregation leadership and membership. Following Kos, the Maldonado court held that

under the express language of Rule 505, the privilege only extended to communications

addressed to a Bishop in his professional capacity as a spiritual advisor, not to every

private communication made to a clergy member, and that statements made during a

disciplinary or administrative process did not fall within the privilege.

It is obvious from the Watchtower Defendants' privilege logs that, as in Kos and

Maldonado, at least some of the communications in question relate to information

obtained during a judicial committee investigation into claims of abuse. (See, Privilege

Logs attached as Exhibits to Defendants', Dumas Congregation of Jehovah's Witnesses

and Amarillo-Southwest Congregation of Jehovah's Witnesses, Objections and

Responses to Plaintiff's First Request for Production, attached hereto as Exhibit B).

The Watchtower Defendants' instructions for Judicial Committees are contained

111 a manual called "Pay Attention to Yourselves and to All the Flock" ,which

underscores the adversarial nature of the type of investigation that led to the documents

in question: The relevant excerpts from this manual are attached as Exhibit C and

include:
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• "Do not send an individual any kind of correspondence that directly
accuses him of specific "','fong doing. It is best for two elders to speak
with the individual and invite him to meet with the Judicial
Committee." (page 110)

• "If the accused repeatedly fails to come to the hearing, the committee
will proceed with the hearing but will not make a decision until
evidence and any testimony by witnesses is considered." (page 110)

• What kind of evidence is acceptable?" (page 111)

• "If the accused does not admit guilt, he should be informed as to the
sources of the charges against him." (page 119)

• "The accused may also present witnesses whose testimony would have
a bearing on the case." (page 119)

• "The committee probes with pertinent questions in an effort to
establish facts an ascertain the attitude of the accused." (page 120)

• "Inform the wrongdoer that he may appeal in writing within seven
days if he feels a serious error in judgment has occurred.". (page 121)

• "Appealing Judicial Decisions: If the accused believes that an error in
judgment was committed, he should make known in writing his
reasons for requesting an appeal, doing so within seven days from the
time he was notified of the decision of the committee." (page-124)

• "The [appeal] hearing is conducted in a manner similar to the first
judicial committee hearing. It may be necessary to rehear all the
evidence relevant to the case, including that which was presented
originally and any new evidence now available." (page 125)

See also Exhibit A, which further describes the judicial committee process.

Plaintiff also refers this Court to the deposition testimony of both Defendant

Larry Kelley in this matter and Mr. Curtis Hail, taken in Cause No. CIV20600; Kaleena

5., et al vs. Watchtm.uer Bible and Tract Society of New York, Inc., et al; In the 241st Judicial

District Court of Smith County, Texas, a case involving the abuse of other children in
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another Jehovah's Witness congregation. Copies of the depositions are attached as

Exhibits D and E, respectively.

The deposition testimony included the following excerpts:

Larry Keith Kelley
December 5, 2003

Page 72, Line 14 - Page 76, Line 15
Q. Okay. Well, one thing for sure is that the function of investigating reports of

misconduct within the congregation are handled by whatls called judicial
committees; is that true?

A. Correct.

Q. And those judicial committees are acting in the administrative -- 111 the
administrative capacity of the elders; is that correct?
MR. JONES: Object to form.
MR. SPRIGGS: Object to form.

A. Yes.

Q. And if the admin -- if a judicial committee investigates misconduct and imposes
discipline, again, that function is in the administrative capacity of the elders,
correct?

MR. JONES: Object to form.
MR. SPRIGGS: Object to form.

A. Yes.

Q. Did you ever serve on a judicial committee?
A. Yes.

Q. On how many times?
A. I don't remember.
Q. More than once?
A. Yes.

Q. Starting with the first time you remember being on a judicial committee, what
were the allegations that you were investigating?
MR. SPRIGGS: I'm going to object, instruct my client not to answer that based on
Rule 50S, Texas Rules of Evidence.

MR. JONES: I join in that objection.
Q. Now, I'm not asking you for the name of the individual. I'm not asking you for

the name of the victim. 11m not asking you for any specific names or dates, Mr.
Kelley. I'm asking you just to tell me what the nature of the allegations that you
were investigating were the first time you remember serving on a judicial
committee.

MR. SPRIGGS: 11m still going to raise that same objection and instruct my client
not to answer that.
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Q. Are you refusing to answer the question that live asked at your counsel's -- based
on your counsel's advice and instruction?

A. Yes, I am.

Q. When you served on this judicial committee, did you meet with the accused?
A. Yes.

Q. Did you meet with the accuser?
A. Sometimes.

Q. When you served on judicial committees and you met with the accused, it was
the judicial committee that initiated the meeting, was it not?

A. Yes--

MR. SPRIGGS: Object to form. You stilI can answer.
A. Yes.

Q. In other words, the committee had told the accused to come meet with them?
MR. SPRIGGS: Object to form.

A. Yes.

Q. And that was in the context of investigating the allegations, true?
MR. SPRIGGS: Object to form.

A. Yes.

Q. And these judicial committees are comprised of how many elders typically?
MR. SPRIGGS: Object to form.

A. I can't remember the minimum required, but--
Q. Was it usually three?
A. Yes, it was usually three.
Q. And when you met with the accused, the meeting was a confrontational meeting,

wasn't it?

MR. SPRIGGS: Object to form.
A. Sometimes.

MR. HAMPTON: What's the basis of your objection?
MR. SPRIGGS: What was the question again?
MR. HAMPTON: What was the basis' of your objection.
MR. SPRIGGS: What was the question and I'll tell you my objection -- the basis.
MR. HAMPTON: Why don't you read the question back.
(The requested information was read.)
MR. SPRIGGS: It calls for speculation.
MR. HAMPTON: Okay.
MR. SPRIGGS: It's arbitrary.
MR. HAMPTON: It's what?

MR. SPRIGGS: Arbitrary.
MR. HAMPTON: Arbitrary?
MR. SPRIGGS: Uh-huh.

MR. JONES: My objection is that it tends to infringe upon the First Amendment
rights of my clients.
MR. HAMPTON: Okay.
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Q. (BY MR. HAMPTON) And when you met with - when you and other members
of the judicial committees that you served on met with the accused, the purpose
was for the accused to respond to the allegations that had been made, correct?
MR. JONES: Object to form.
MR. SPRIGGS: Object to form.

A. Yes.

Curtis Hail

November 18, 2003
Page 97, Line 6
Q. Mr. Hail, you were telling me about the procedure for the disciplinary system

within the Jehovah's Witnesses. You've gone - as an elder for 30 years, you've
been involved in this many times, I'm sure.

A. Yes.

Q. You're well familiar with the procedure?
A. Right.
Q. Now I think the first thing you said - let me go back through it and make sure I

understand it. If there's an allegation of wrongdoing made to - brought to the
elder's attention, do - is the first step that two elders will be assigned to
investigate?

A. Yes.

Q. The body of elders discusses the allegation of wrongdoing and chooses two
elders to investigate?

A. they choose two elders.
Q. Okay. And then what do those elders do to investigate?
A. They go talk to the individual who the allegation is brought against and see if it's

true -

Q. Okay.
A. -- and talk to him. A serious sin like that, of course, would be something that

could be - it would have to be a sin that would cause disfellowship for a judicial
committee to be set up.

Q. Okay. Well, let's assume that's what we're talking about. We're-
A. All right.
Q. -- talking about a serious sin. Okay. So the two - the two elders chosen to

investigate would go talk to the person who was accused.
A. Right.
Q. And that person would either admit or deny the accusation?
A. Right.

Page 99, Line 9
Q. And you've been on a judicial committee?
A. .Right.
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Page 126, Line 10
Q. Okay. They initiate the contact with the accused person?
A. Correct.

Q. Their - they have a conversation with him that is part of the investigation
process?

A. Correct.

Q. The conversation is in their role as investigating this accusation?
A. Correct.

Q. When he appears before a judicial committee, again, it's the judicial committee
that calls him to appear before it?

A. Correct

Q. His appearance is as an accused in a judicial setting?
A. Correct. Uh-huh. Yes.

Q. The dialogue that takes place is just like - it's a lot like what we're doing here
today.

A. Right.
Q. It's adversarial. Right?
A. Correct.

Q. With the judicial committee on one side and him defending himself. True?
A. The accusation is brought and made clear to him.
Q. Right.
A. Then depending on his attitude -
Q. Right.
A. -- what takes place.
Q. And he's in a defensive posture?
A. Yes.

Although the Watchtower Defendants have the burden of provmg that the

privilege applies, Plaintiff has brought this Court evidence that should put to rest any

suggestion that the communications fall within the narrow parameters of Rule 505.

Defendants' own documents, as well as the deposition testimony of Defendant Larry

Kelley and Elder Hail establish beyond dispute that a Jehovah's Witness judicial

committee is confrontational, investigatory, administrative, and that its meetings with

the accused are initiated, not by the accused, but by the committee itself.
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Under the authority of Kos and Maldonado, as well as the express terms of Rule

505, the Watchtower Defendants' claim that a clergyman privilege applies to any of the

documents Plaintiff seeks must be overruled.

B. The Texas Legislature Has Determined That No Privilege, Other Than The
Attorney-Client Privilege, Applies In Proceedings Involving Child Abuse

For decades, this state has required all persons, including clergy, to report child

abuse to law enforcement. Tex. Fam. Code See. 261.101, Acts 1976, 64th Leg., ch. 476,

See. 4, at 1272. Also, see historical analysis in fOp. Tex. Atty. Gen. No. JM-342 (1985)].

Therefore, when the Dumas elders learned in 1985 that Larry Kelley had sexually

abused a little girl in the congregation, they had a duty to report it to authorities and

committed a crime, a Class B misdemeanor, when they failed to do so. Tex. Fam. Code

Sec. 261.109, Acts 1975, 64th Leg., ch. 476, Sec. 54, at 1272. Their silence allowed Kelley

to abuse at least two other children, including Plaintiff.

Since 1971, the clergyman privilege has not applied in "proceedings regarding

the abuse or neglect of a child." Tex. Fam. Code Sec. 261.202, Acts 1971, 62nd Leg., ch.

902, See. 1, at 2790.1

This is a "proceeding regarding the abuse ... of a child." Plaintiff, was a minor

child when the Watchtower Defendants' agent, Defendant, Larry Kelley sexually

abused her, and all claims in this case relate to that sexual abuse of a child. Therefore,

as a matter of law, the clergy-communication privilege as set forth in Rule 505 of the

Texas Rules of Evidence does not apply.

I Section 26 I.202 states: "In any proceeding regarding the abuse or neglect ofa child, evidence. may not be
excluded on the ground of privileged communication except in the case of conununications between attorney and
client."
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Without citing any authority, the Watchtower Defendants argue that the Texas

Legislature's use of the term "proceedings" is designed to exclude civil lawsuits. To the

contrary, the use of the term "proceeding" indicates the Legislature's determination to

give Section 261.202 a broad scope. Black's Law Dictionary defines a "proceeding" as:

"an act which is done by the authority or direction of the court, express or
implied; a prescribed mode of action for carrying into effect a legal right

The word may be used synonymously with "action" or "suit" to
describe any act done by authority of a court of law and every step
required to be taken in any cause by either party... In a more particular
sense, any application to a court of justice, however made, for aid in the
enforcement of rights, for relief, for redress of injuries, for damages or for
any remedial object".

There is nothing under Chapter 261 of the Family Code that remotely suggests

that a "proceeding" is limited to some specific kind of action under the Family Code,

nor is there any such suggestion in the Attorney General's opinion cited by the

Watchtower Defendants and attached as Exhibit F.

Presumably, "proceeding" would also exclude criminal cases, if Defendants

position was correct, but, Bordman v. State, 56 S.W.3d 1 (Tex.App.Houston [14th Dist.]

2001 writ ref'd), rejected that argument. In Bordman, the defendant urged that Section

261.202 was not intended to apply in criminal cases, and that it superceded Rule 505

only in "proceedings involving CPS investigations, conservatorships, and terminations

of parental rights." Like the Watchtower Defendants, he also cited no authority for this

claim.

Rejecting the Defendants' argument, the court wrote:

The exceptions to the privilege in the Family Code are clear and
unambiguous. We hold that Section 261.202 clearly makes an exception to
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Rule 505 in this case. See also 1 STEVEN GOODE ET. AL., TEXAS
PRACTICE: GUIDE TO THE TEXAS RULES OF EVIDENCE: CIVIL

AND CRIMINAL r 505.1(2d ed. 1993 & Supp. 2000).

See also, Rodriguez v. State, 1997 Tex. App. - Dallas, LEXIS 4577 (not designated

for publication), in which the court concluded that the Legislature intended to give this

statute broad application with the word "proceeding".

C. Alternatively, Any Applicable Rule 505 Privilege Has Been Waived

Any Rule 505 privilege belongs to the penitent, not the clergy. Simpson v.

Tennant, 871 S.W.2d 301, 303 (Tex.App.-Houston [14th Dist.] 1994). Defendant Larry

Kelley has waived any applicable Rule 505 privilege. In his Original Answer to this

Court, Defendant Larry Kelley admitted that he abused a child while an elder in the

Dumas Congregation and reported it to the Watchtower Defendants. Defendant Larry

Kelley's Original Answer is attached hereto as Exhibit G. Having publically admitted

his conduct, there can be no claim that there is an expectation of confidentiality.

Alternatively, even if there were such an expectation, it has been waived.

III.
THE FIRST AMENDMENT

A. This Lawsuit Does Not Infringe First Amendment Freedoms.

Implicit in the Watchtower Defendants' First Amendment argument is the theme

that they are constitutionally immune from the laws of the secular world. While the

Watchtower Defendants correctly assert that under the First Amendment they are

entitled to believe anything they chose, that does not mean that their conduct is exempt

from regulation. Employment Division, Department of Human Resources of Oregon v. Smith,
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494 Us. 872, 879, 110 S.Ct. 1595, 1600, 108 L.Ed. 2d 876 (1990). Cantwell v. Connecticut

310 Us. 296, 306, 60 S.Ct. 900, 904, 84 L.Ed. 1213 (1940).

"We have never held that an individual's religious beliefs excuse him from
compliance with an otherwise valid law prohibiting conduct that the state
is free to regulate. On the contrary, the record of more than a century of
our free exercise jurisprudence contradicts that proposition." Id. "Laws are
made for the government of actions, and while they cannot interfere with
mere religious belief and opinions, they may with practices ....Can a man
excuse his practices to the contrary because of his religious belief? To
permit this would be to make the professed doctrines of religious belief
superior to the law of the land, and in effect to permit every citizen to
become a law unto himself."

Reynolds v. United States, 98 us. 145, 166-167, 25 L.Ed. 244 (1879).

The First Amendment's guarantee of free religious exercise does not relieve an

entity or individual of the obligation to comply with a "valid and neutral law of general

applicability on the ground that the law proscribes (or prescribes) conduct that his

religion prescribes (or proscribes)." United States v. Lee, 455 U.s. 25 (1982). There is

nothing in the First Amendment that precludes a court from enforcing neutral laws

against a religious organization that are also equally imposed against other non-

religious organizations. Employment Division, Dept. of Human Resources of Oregon, 494

Us. 872, 879 (1990).

Plaintiff's claims seek the enforcement of neutral laws regarding tort liability,

discovery and child sexual abuse. There is no First Amendment prohibition to the

enforcement of such laws.

The United States Supreme Court has consistently upheld neutrally-applied

secular laws that advance a compelling state interest. In Lee, supra., the Supreme Court
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accepted the Amish community's argument that the payment of taxes violated its

religious beliefs. However, the Court stated:

The conclusion that there is a conflict between the Amish faith and the

obligations imposed by the social security system is only the beginning,
however, and not the end of the inquiry. Not all burdens on religion are
unconstitutional. See, e.g., Prince v. Massachusetts, 321 U.s. 158, 64 S.Ct.
438, 88 L.Ed. 645 (1944); Reynolds v. United States, 98 U.s. 145, 25 L.Ed.
244(1879). The state may justify a limitation on religious liberty by
showing that it is essential to accomplish an overriding governmental
interest. Thomas v. Review Bd. Of Indiana Employment Security Div. 450 U.s.
707, 101 S.Ct. 1425, 67 L.Ed.2d 624 (1981); Wisconsin v. Yoder, 406 u.s. 205,
92 S.Ct. 828, 28 L.Ed.2d 168(1971); Sherbert 'li. Verner, 374 US 398, 83 S.Ct.
1790,10 L.Ed.2d 965 (1963).

Id. at 257-258. 2 Defendants cannot argue seriously that this state does not have a

compelling interest in insuring that the courts are open and judicial processes available

to victims of child sexual abuse.

2 Other Us. Supreme Court opinions and those of numerous other jurisdictions have found no bar to
neutrally applied secular laws that burden First Amendment freedoms where the law is supported by a
compelling state interest. See e.g, Reynolds v. United States, 98 Us. 145 (1879); Jones v. Wolf, 443 US. 595,
604 (1979)( Secular laws may interfere with religious practices where required by compelling societal
interest. To hold otherwise would make every citizen a law unto himself.); General Council of Finance and

Administration of the United Methodist Church v. Superior Court of California, 439 U.S. 1369 (1978)( The First
and the Fourteenth Amendments do not prevent a court from independently examining decisions of a
church in a secular dispute between a church and a third party.); Maryland and Virginia Eldership of the

Churches of God v. Church of God at Sharpsburg, Inc. 396 US. 367 (1970)( Courts may resolve disputes that
do not require examination of tenets of faith); Davis v. Beason, 133 Us. 333 (1890) ( First Amendment was
never intended to be invoked in the name of religion as a protection against legislation inimical to the
peace, good order, and morals of society.); Cantwell v. Connecticut, 310 US. 296 (1940)( "Nothing we have
said is intended to even remotely imply that, under the cloak of religion, persons may, with impunity,
commit frauds on the public."); Bob Jones University v. United States, 461 Us. 574(1983)( State may enforce
tax-exemption laws against religious school that racially discriminates for religious reasons.) See e.g.,

Prince v. Massachusetts, 321 Us. 158 (1944)(prohibiting a child from distrib~ting literature on the streets
despite the religious motivation because the law precluded any child from doing so); Braunfeld v. Brown,

366 Us. 599 (1961)(upholding Sunday-closiI.g laws as neutral despite the claim that such laws burdened
the religious practice of those whose religion compelled them to refrain from work on other days); Gillette
v. United States, 401 US. 437 (1971)(upholding the military Selective Service System as neutral despite the
claim that it violated free exercise by conscripting persons who opposed a particular war on religious
grounds); United States v. Lee, 455 Us. 252 (1982)(requiring an Amish employer to withhold and pay
social security taxes just as all other employers were required to do; despite the Amish faiths prohibition
against doing so) McBride v McCorkle, 130 A.2d 881 (N.J. App. 1957)( Prisoner could be denied the First
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In cases that involve the specific religion organization in this lawsuit courts have

uniformly held that considerations of child safety and welfare prevailed over claimed

infringement of religious freedom.

In Prince v. Commonwealth of Massachusetts, 64 S.Ct. 438 (1944), the United States

Supreme Court ruled that the First Amendment did not preclude the state from

enforcing neutrally-applied secular laws designed to protect the safety and welfare of a

child, even though the laws were inconsistent with the family's religious beliefs as

members of the Jehovah's Witnesses. See also, Jehovah 5 Witnesses v. King County

Hospital Unit NO.1, 278 F. Supp 488 (W.D. Washington 1967) judgment affirmed, 88 S.Ct.

1260 (1961). Similarly, the New Jersey Court of Appeals found no First Amendment

impediment to the govermnent's ability to limit religious conduct to protect the health

Amendment right to attend Mass on Sundays as required by his religious beliefs due to the compelling
state interest in preserving order and discipline in the prison); Christenson v. Erickson, 99 Or. App. 104, 781
P.2d 383 (Or. Ct. App 1989)(Claims by victim of child sexual abuse against a church for negligent
supervision, breach of fiduciary duty, intentional infliction of emotional distress and respondeat superior
are not barred by First Amendment.); Martinelli v. Bn·dgeport Roman Catholic Church, 196 F.2d 409 (2nd Cir.
1999)(First Amendment does not prohibit a court from finding a fiduciary relationship between diocese
and child parishioner who was sexually abused by priest.); Moses v. Defendants of Colorado, 863 P.2d 310
(Colo. 1993)(The First Amendment does not bar an adult parishioner's claims against bishop and diocese
for breach of fiduciary duty and negligent hiring and supervision grounded on the sexual relationship
between parishioner and priest); Smith v. 0 Connell, 986 FSupp. 73 (D.R.I 1997)(The First Amendment
does not bar a minor's claims for negligent supervision against a churc-h for sexual molestation by a
priest); Byrd v. Faber, 565 N.E.2d 584 (Oh. 1991)(Negligent hiring and supervision claims brought by a
sexually abused child are not barred by the First Amendment); Bivin v. Wright, 656 N.E. 2d 1121 (Ill. Ct.
App. 1995)(Negligence action against church for failure to protect plaintiffs from sexual misconduct of its
clergy would not violate First Amendment.); F.G. v. MacDonell, 696 A.2d 697 (N.J. 1997) )("When sexual
conduct is involved, the fear of treading on doctrinal matters is minimal, and to establish a standard of
care involves 'no impenetrable barrier."'); Sanders v. Casa View Baptist Church, 898 FSupp. 1169 (N.D. Tex.
1995) )(The First Amendment does not bar claims of professional negligence and breach of fiduciary duty
brought by a church member against a minister); Malicki v. Jane Doe, 814 SO.2d 347, 365 (Fla. 2002)(The
First Amendment does not provide a shield behind which the church may avoid liability for harm caused
to a child parishioner arising from the alleged sexual assault or battery by one of it clergy);Bollard v.

California Province of the Society of Jesus, 196 F.3d 940, 947-48 (9th Cir. 1999)(Court does not violate the First
Amendment when it examines the nature and severity of sexual harassment of a novice by a religious
order and what measures, if any, were taken to prevent or correct it.). .
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of a child whose Jehovah's Witness parents refused a blood transfusion for their child

because of their religious tenets. The court noted that "while freedom to believe is

absolute, freedom to exercise one's beliefs is not and must be considered in light of the

general public welfare."

Ironically, the central theme of Defendants' arguments -- that they enjoy rights

because they are an religious organization that non-religious organizations do not have

-- is inconsistent with the entire purpose of the First Amendment's Establishment

Clause. If such an argument were embraced by this Court, it would elevate the

Defendants to a position superior to any secular entity, "a concept both foreign and

hostile to the First AmendmenL" Malicki v. Jane Doe, 814 S.2d 347 (Fla. 2002).

B. This Is Not A Lawsuit About An Intrachurch Dispute Or Theological
Controversy.

The case that forms the core of Defendants' argument dealt with a controversy

required interpretation of church rules and doctrine. Serbian Eastern Orthodox Diocese for

the United States of America and Canada v. Milivojevich, 426 U.s. 696 (1976), involved the

issue of whether a bishop was properly de-frocked, a matter that was entirely within

the jurisdiction of the religious organization, to be decided by the rules of that

organization. Courts properly abstain from resolving such controversies.

Watson v. Jones, 80 U.S. 679 (1871), also cited by Defendants for the proposition

that civil courts cam10t decide theological controversies, also held that secular courts are

not precluded from deciding secular matters that involve the decisions ofa religious

entity.
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This lawsuit does not involve construction of church doctrine or application of

ecclesiastical principles; instead it concerns issues of duty, breach, proximate cause and

the sexual abuse of a child.

C. Discovery Of Evidence Regarding The Internal Communications And
Workings Of A Religious Organization Does Not Violate The First
Amendment.

The Watchtower Defendants cite no authority to support their argument that the

First Amendment forbids discovery regarding the internal communications and

workings of a religious organization. In fact, all authority of which Plaintiff is aware is

to the contrary.

For example, 111 Donovan v. Central Baptist Church, Victoria, 96 F.R.D. 4 (S.D.

Texas, Victoria Division 1982), the court held that even if there were issues of

constitutional import in a case, requiring a response to discovery propounded did not

1/ cause an excessive entanglement with the Church or interfere with anyone's free

exercise of religion." Id. at pg. 6.

In Ambassador College v. Geotzke, 675 F.2d 662, 665 (5th Cir. 1980), the court dealt

explicitly with whether the discovery of internal church documents was precluded by

the First Amendment. Specifically, the court held:

In the instant case, certain church members may have been over-zealous
in their efforts to finance a seminary. Their actions may have been
overreaching and they may have committed a fraud. Thus, the church
must respond to discovery requests, as any other similarly situated
litigant would be required. As the Supreme Court stated in Cantwell v.
Connecticut" 310 Us. 296, 306, 60 S.Ct. 900, 904, 84 L.Ed. 1213 (1940,
"Nothing we have said is intended even remotely to imply that, under the
cloak of religion, persons may, with impunity, commit frauds upon the
public." In the instant case, the appellants are accused of taking
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questionable actions, bordering upon *665 fraud. The raising of a first
amendment right does not require a balancing test of the interests
involved in discovery.

Nothing in the First Amendment precludes discovery of internal church

communications to establish violations of secular law, even if such communications

disclose religious beliefs.

In Martinelli v. Bridgeport Roman Catholic Diocesan, 196 F.2d 409, 431 (2nd Cir.

1999), the court permitted examination of religious principles to permit factual context.

The court explained that evidence of religious teachings and tenets, submitted not to

determine their validity, but to establish the factual predicates of a civil cause of action

is properly allowed and does not violate the First Amendment. For example, the tenets

of a particular religion may be examined to determine whether a fidicuary relationship

exists between the bishop and a child parishioner, but not to assess their truth. As the

court stated:

The obvious distinction between the proper use of religious principles as
facts and an improper decision that religious principles are true or false
bears a certain family resemblance to the more mundane rules of hearsay.
Evidence of a statement made out of court may be inadmissible as hearsay
to prove the truth of the facts asserted in it, but may be admissible for the
non-hearsay purposes of proving that the statement was made or that
other facts can be inferred from the making of the statement. See

Fed.R.Evid. 801(c). Similarly, the proposition advanced by a particular
religion that "a bishop is like a 'shepherd' to the 'flock' of parishioners"
cannot be considered by a jury to assess its truth or validity or the extent
of its divine approval or authority, but maybe considered by the same
jury to determine the character of the relationship between a parishioner
and his or her bishop.

Martinelli at 431.
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Consistent with the above authority, Plaintiff is merely asking this court to

permit her to discover the factual evidence relevant to her claims, not determine the

validity of religious beliefs.

discovery.3

Nothing in the First Amendment precludes such

1. Neither Harley Nor Simon & Schuster Do Not Permit The Watchtower
Defendants to Commit A Fraud On The Public By Claiming First
Amendment Protection.

The Watchtower Defendants cite Harley v. Irish-American Gay, Lesbian and Bisexual

Group of Boston, 515 US 557 (1995) for the proposition that, as a religious entity, they are

constitutionally guaranteed the right to disseminate selected portions of their religious

beliefs to the public, but withhold other statements regarding the same subject matter

from discovery. Harley says nothing of the kind; it deals with the right of a minority

group to not be compelled to adopt a political statement with which it does not agree.

Id. at 573. Specifically, the United States Supreme court in Harley held:

Although the State may at times "prescribe what shall be orthodox in
commercial advertising" by requiring the dissemination,of "purely factual
and uncontroversial information" (citation omitted), outside that context it
may not compel affirmance of a belief with which the speaker disagrees".

3 See also, Moses, 863 P.2d 310 (Colo.1993)(Extensive inquiry into the internal workings and controls of the
Episcopal Church did not implicate the First Amendment as the court was not required to interpret or
judge the religious doctrine behind such practices. Instead, the evidence established the factual context
out of which the dispute arose.); Rashedi v. General Board of the Church of the Nazarene, 54 P.3d 349 (Az.
2002)(Inquiry into church structure and religious documents on purely secular terms did not violate the
First Amendment as such was necessary to establish the factual context of the dispute.); fC2 v. Grammond,

232 F.5upp. 1166 (D.Or. 2002)(Examination of a number of the church's cannons did not violate the First
Amendment as the court was not called upon the evaluate the correctness of these cannons.); General

Council on Finance and Administration of the United Methodist Church v. Superior Court of California, 439 us.
1369 (1978). (The First Amendment does not bar secular disputes involving the conduct of a religious
organization that results in external, secular harm, such as the physical and sexual abuse and exploitation
that occurred in this case).
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Plaintiff is not asking this Court to force the Watchtower Defendants to adopt

any statement. Plaintiff is simply asking this Court to compel discovery of the

statements they have previously made regarding the issues in this lawsuit - not just

those that they choose to disclose. To allow the Watchtower Defendants to publically

disseminate and produce statements that present a favorable impression of how the

organization handles claims of child abuse and then hide contradicting internal

statements that would confer protections upon a religious organization that are not

available to a secular one. Such favoritism would violate the· Establishment Clause. See

Reynolds v. United States, 98 US. 145, 166-167 (1879); Cantwell v. Connecticut, 310 US

296,306 (1940).

The Watchtower Defendants also cite Simon & Schuster, Inc. v. Members of the New

York State Crimes Victims Bd., 502 US. 105 (1991) for the proposition that a church has a

1/ constitutional right to choose which religious, doctrines, practices and beliefs will be

disclosed to the general public." They argue that compelling the production of

documents and testimony would "deprive the church of its constitutional right to

determine the content of its spiritual message to the public."

However, Simon & Schuster is a freedom of speech case that had nothing to do

with a religious organization's right to selectively respond to discovery in a lawsuit.

The case involved a statue that required any entity publishing a book by a criminal, in

which he described his crime, to give the money to his victims. The court found that

this statute was unconstitutional because it unfairly burdened 1/ storytelling" over other
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means of obtaining proceeds from criminals. The case had nothing to do with the issues

before this Court.

IV.
ADDITIONAL ARGUMENTS ASSERTED BY

THE WATCHTOWER DEFENDANTS

In addition to the global objections under Rule 505 and the First Amendment, the

Watchtower Defendants have asserted a number of more limited objections to the

discovery sought by Plaintiff.

A. Remoteness In Time.

The Watchtower Defendants object to the production of documents relating to

Defendant Larry Kelley's conduct while at the Dumas Congregation because they refer

to events that occurred some five years prior to the abuse of Plaintiff and are therefore

too remote in time.

The documents relate to Defendant Larry Kelley's sexual abuse of another child

while Kelley was an Elder in the Dumas Congregation. They prove notice, and are

obviously highly material to the elements of Plaintiff's case.

The Watchtower Defendants also object to the production of communications

addressed or sent to /I All Bodies of Elders" from 1970 to the present regarding or in any

way relating to child abuse or sexual abuse as too remote in time and therefore

irrelevant.· These letters bear directly on allegations in Plaintiff's First Amended

Petition that the Watchtower Defendants: "Maintained and enforced an organization -

wide policy preventing the reporting of child abuse to law enforcement." and

"Assumed the responsibility and duty of investigating all reports of child sexual abuse
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within the VVatchtower organization, disciplining offenders and protecting other

potential victims, while negligently performing these duties." They are relevant and

discoverable.

1. The Word "Confession".

The Watchtower Defendants object to all discovery requests usmg the term

"Larry Kelley's confession" as vague, ambiguous and overbroad, and claim that they

have no idea what" confession" is being referenced.

However, when Plaintiff propounded the discovery requests, she included a

definition of "Larry Kelley's confession":

"Larry Keiley's confession" means the confession Larry Kelley made to
Elders of the Dumas Congregation concerning sexual contact with a girl
from Amarillo, which is described in the document attached as Exhibit 1.

"Exhibit I" referred to in the definition, and attached to the discovery requests for

Defendants' convenience, was the first responsive pleading Kelley filed in this case,

which is attached to this brief as Exhibit G. The Watchtower Defendants play games

with this process when they claim not to know what "Larry Kelley's confession" means.

They must be ordered to respond fully to the discovery in question.

2. Database and/or Collected Records of Sexual Abuse.

Interrogatory No. 10, directed to the Watchtower Bible and Tract Society of

Pennsylvania, Inc., asked a series of specific questions about that Defendant's database

of reports of sexual abuse and other misconduct. The basis of that interrogatory was

Exhibit H, a May 9, 2002 letter from Watchtower Pennsylvania's director of public
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information, J. R. Brown. That letter referenced records that he described on pages 2

and 3.

Plaintiff has not sought discovery of copies of any documents contained in the

database, anything that would disclose the identities of any victims or perpetrators or

anything voluminous. She has only asked questions about the operation and structure

of the database itself.

10. With respect to the Watchtower's computerized database of
disfellowshippings, reprovals, sexual abuse reports, and reports of
suspicions of abuse, please answer the following for the time period 1978
to the present:

a. How, when and why the database was first created;
b. What type of information is collected and stored in the database;
c. How is the information received before it is entered in the database;

d. Identify who receives the information that is entered into the
database;

e. Identify who inputs the data into the database;
f. Describe in detail what happens to the hard copy of the

information once it is entered into the database;

g. Identify who uses the database at present;
h. How is the information in the database accessed;

1. Identify the software that is used to access and/ or operate the
database;

J- Describe the purpose for maintaining such information; and
k. Identify who is authorized to obtain information from the database.

Watchtower Pennsylvania has stated that it "does not have such a database or

control records or information sought to be compelled." Plaintiff would submit that

this assertion is refuted by the detailed description contained in Brown's letter and

would ask that Watchtower Pennsylvania be ordered to provide full and complete

answers to the. interrogatory at once. Alternative, Plaintiff would ask that they be

ordered to produce J. R. Brown for deposition before this Court rules on this issue.
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Watchtower Pennsylvania asks this Court to enter a protective order preventing

Plaintiff from directing any discovery to any other Defendants about this database on

the basis of attorney-client privilege. This Court should deny that request for at least

two reasons.

First, without knowing what questions Plaintiff would ask, this Court cannot

determine whether they would invade any privileged territory. Certainly none of the

questions asked in Interrogatory No. 10 inquire about anything that is privileged.

Secondly, Brown's letter (Exhibit H) describes a compilation of data that almost

certainly includes both privileged and unprivileged documents. The burden of

segregating and proving which documents are privileged has not been satisfied.

T.R.c.P. 193.4.

WHEREFORE, PREMISES CONSIDERED, Plaintiff hereby requests that this

Court that the Watchtower Defendants be ordered to produce in their entirety any and

all documents responsive to plaintiff's requests for production and answer all

Interrogatories and Request for Admissions in Plaintiff's described Motion to Compel.

Respectfully submitted,

FIBICH, HAMPTON,
LEEBRON & GARTH, L.L.P.

By: .r;~--- .._---
Hartley Hampton, Esq.
State Bar No. 08874400
Five Houston Center

1401 McKinney, Suite 1800
Houston, Texas 77010
(713) 751-0025-Telephone J

(713) 751-0030-Telecopy
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LOVE & NORRIS

Gregory S. Love
314 Main Street, Sui te 300
Fort Worth, Texas 76102-7423

(817) 335-2800-Telephone
(817) 335-2912-Telecopy

A TTORNEYS FOR PLAINTIFF

CERTIFICATE OF SERVICE

This will certify that a true and correct copy of the above and foregoing has been
furnished to all counsel of record via certified mail, return receipt requested, regular
mail, hand delivery and/ or facsimile, on this 20th day of January 2004.

//}t~
Hartley Hampton
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Te:.<. Atty. Gen. Op. JM-342

(Cite as: 1985 WL 189783 (Tex.A.G.»

c
Office of the Attorney General

State of Texas

*1 Opinion No. JM-342
August 5, 1985

Page 2

Re: Whether a minister is required to file a report of child abuse under
section 34.07 of the Family Code

Honorable Luther Jones

County Attorney
Room 201, City-County Building
El Paso, Texas 79901

Dear Mr. Jones:

has cause to believe that a

been or may be further adversely
to report in accordance with

section .34.07 of the Family Code requires a clergyman of
report information of suspected child abuse which is
to him by a parishioner. This section, enacted in 1975,

B misdemeanor.

You have asked whether
an established church to

confidentially djsclosed
provides:

(a) A person commits an offense if the person
child's'physical or mental health or welfare has
affected by abuse or neglect and knowingly fails
Section 34.02 of this code.

(b) An offense under this section is a Class

Acts 1976, 64th Leg., ch. 476, § 4, at 1272.

(Emphasis added)

Attorney General Opinion H-986 (1977) construed section 34.01 of the Family Code,

which contains the phrase "any person having cause to.believe," as embracing not

only parents or guardians but all persons having the i~formation described therein.
Because sections 34.01 and 34.07 are within chapter 34 of the Family Code, they
should be read in pari materia. See District Trustees v. Trustees of Freestone

County, 186 S.W.2d 378 (Tex.Civ.App.--Waco 1945, no writ) .. This interpretation of
"person" should therefore be used in applying section 34.07. Consequently,

clergymen are covered by this section.

You also ask whether a clergyman must testify in a child abuse proceeding. Both
article 3715a, V.T.C.S., and section 34.04 of the Family Code address this subject.
If there is an irreconcilable conflict between statutes dealing with the same

subject, the most recent controls as the latest expression of legislative intent.

See City of Dallas v. Brown, 475 S.W.2d 833 (Tex.Civ.App.--Dallas 1971, 'writ ref'd
n.r.e.); see also Sutherland Statutory Construction, Singer, V. 2A, § 51.02 (4th
ed. 1984).

Prior to 1967, Texas courts did not recognize the clergyman-penitent privilege.

See Biggers v. State, 358 S.W.2d 188 (Tex.Civ.App.--Dallas 1962), writ ref'd n.r:e.
per curiam, 360 S.W.2d 516 (Tex.1962) . In that year the legislature enacted
article 3715a, which provides:

No ordained minister, priest, rabbi or duly accredited Christian Science

practitioner of an established church or religious organization shall be required

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works
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Page 3

to testify in any action, suit, or proceeding, concerning any information which may
have been confidentially communicated to him in his professional capacity under
such circumstances that to disclose the information would violate a sacred or moral

trust, when the giving of such testimony is objected to by the communicant;
provided, however, that the presiding judge in any trial may compel such disclosure

if in his opinion the same is necessary to a proper administration of justice.
(Emphasis added).

*2 Almost immediately thereafter, however, the legislature required the testimony
of clergymen in child abuse proceedings. See Acts 1971, 62nd Leg., ch. 902, § I,
at 2790 (amending V.T.C.S. art. 695c-2), repealed by Acts 1973, 63rd Leg., ch. 543,
§ 53, at 1458. Section 34.04, former article 695c-2, V.T.C.S., of the Family Code
now provides:

In any proceeding regarding the abuse or neglect of a child or the cause of any
abuse or neglect, evidence may not be excluded on the ground of privileged
communication except in the case of communications between attorney and client.

Since section 34.04 is more recent, it prevails over article 3715a. Accordingly,
a clergyman must testify in a child abuse proceeding. Only communications between
an attorney and his client are privileged under section 34.04. See Pollock Recent
Amendments to the Texas Child Abuse Statutes: An Analysis and Recommendation, 11
St. Mary's L.J. 914, 932 n. 133 (1980).

Although you have not referred to the Free Exercise Clauses of the First
Amendment to the United States Constitution, it has been suggested that that clause
is implicated by your question. The Free Exercise Clause involves both freedom to
believe and freedom to act. See Cantwell v. Connecticut, 310 U.S. 296, 303 (1940)

The freedom to believe is absolute, but the freedom to act. is conduct subject to
regulation for the protection of society. See United States v. Grayson County
State Bank, 656 F.2d 1070 (5th Cir.1981). Section 34.07 was enacted to ensure that

persons having knowledge of abuse or neglect would report that information to the

appropriate official. In our opinion, it clearly regulates conduct.

Government regulation of religious conduce is valid if it does not unduly burden

the practice of religion, if the state's interest in enacting the regulation is
compelling, and if there are no alternative means available which are less

intrusive upon the practice. See wisconsin v. Yoder, 406 U.S. 205 (1972); see
also Sherbert v. Verner, 374 U.S. 398 (1963). Each of these requirements is
satisfied here. In Prince v. Massachusetts, .34 U.S. 158 (1944), the United States

Supreme Court said II [t]he right to practice religion freely does not include
liberty to expose the ... child ... to ill health or death .... " 321 U.S. at 166­

67. See also Jehovah's Witnesses v. King County Hospital Unit No. I, 278 F.Supp.
488 (N.D.Wash.1967) aff'd 390 U.S. 598 (1968). To conclude that the application of

sect·ion 34.07 to clergymen would violate the Free Exercise Clause would be to
ignore this admonition. We therefore conclude that to require a clergyman to
report evidence of child abuse or neglect when confidentially disclosed to him by a
parishioner does not violate the Free Exercise Clause.

SuMMARY

Article 3715a, V.T.C.S., whlch provides for clergyman-penitent privilege in

judicial proceedings, does not conflict with section 34.07 of the Family Code, a
reporting statute. Section 34.07 does not violate the Free Exercise Clause of the
First Amendment to the United States Constitution. It requires a minister of an
established church to report evidence of child abuse when confidentially disclosed
to him by a parishioner.

Copr. © West 2003 No Claim to Orig. U.S. Govt. Works

76



Tex. Atty. Gen. Op. JM-342
(Cite as: ] 985 WL 189783 (Tex.A.G.»

Very truly yours,

*3 Jim Mattox

Attorney General of Texas

Tom Green

First Assistant Attorney General

David R. Richards

Executive Assistant Attorney General

Robert Gray

Special Assistant Attorney General

Rick Gilpin

Chairman, Opinion Committee

Prepared by

Tony Guillory

Assistant Attorney General

Approved:

Opinion Committee

Rick Gilpin

Chairman

Colin Carl
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Susan Garrison

Tony Guillory

Mary Keller

Jim Moellinger

Jennifer Riggs

Nancy Sutton

Tex. Atty. Gen. Op. JM-342, 1985 WL 189783 (Tex.A.G.)
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AMYB. §
Plaintlif §

§
vs. §

§
WATCHTOWER BIBLE AND TRACT §
SOCIETY OF NEW YORK, INC., §
WATCHTOWER BIBLE AND TRACT §
SOCIETY OF PENNSYLVANIA, INC., §
WATCHTOWER ENTERPRISES, L.L.c., §
WATCHTOWER FOUNDATION, INC., §
WATCHTOWER ASSOCIATES, LTD., §
KINGDOM SUPPORT SERV1CES, INC., §
CHRISTIAN CONGREGATION OF §
JEHOVAH'S WITNESSES, RELIGIOUS §
ORDER OF JEHOVAH'S WITNESSES, §
DUMAS CONGREGATION OF §
JEHOV AH'S WITNESSES, §
AMARILLO-SOUTHWEST §
CONGREGATION OF JEHOVAH'S §
WITNESSES and LARRY KELLEY §

Defendants. §

IN THE DISTRICT COURT OF

POTTER COUNTY, TEXAS

251S1 JUDICIAL DISTRICT

SUPPLEMENT TO PLAINTIFF'S REPLY TO THE RESPONSE OF
DUMAS CONGREGATION OF JEHOVAH'S WITNESSES AND
AMARILLO-SOUTHWEST CONGREGATION OF JEHOVAH'S

WITNESSES TO PLAINTIFF'S OMNIBUS MOTION TO COMPEL
AND DEFENDANTS' MOTION FOR PROTECTIVE ORDER

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, AMY B., Plaintiff in the above entitled and numbered cause, and

files this Supplement to Plaintiff's Reply to the Response of Dumas Congregation of

Jehovah's Witnesses and Amarillo-Southwest Congregation of Jehovah'sFW~'tJ.t'fsses to
C,~RDI 11'>11:'\:'!(i()flr;! 1"'1

Plaintiff's Omnibus Motion to Compel and Defendants' Motion fot19rJltft~~~idi~~:

and in support would show:
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. .. )

I.

Plaintiff makes this supplement for the sale purpose of providing a copy of the

May 9, 2002 letter from J.R. Brown, Watchtower Pennsylvania's director of public

information, which is referred to as Exhibit H in Plaintiff's Reply to the Response of

Dumas Congregation of Jehovah's Witnesses and Amarillo-Southwest Congregation of

Jehovah's Witnesses to Plaintiff's Onmibus Motion to Compel and Defendants' Motion

for Protective Order, but was inadvertently omitted from the documents filed with the

Court and forwarded to Defendants.

Respectfully submitted,

FIBICH, HAMPTON,
LEEBRON & GARTH, L.L.P.

By: _
Hartley Hampton, Esq.
State Bar No. 08874400
Five Houston Center
1401McKinney, Suite 1800
Houston, Texas 77010
(713)751-0025-Telephone
(713)751-0030-Telecopy

LOVE & NORRIS

Gregory S. Love
314 Main Street, Suite 300
Fort Worth, Texas 76102-7423
(817)335-2800-Telephone
(817)335-2912-Telecopy

ATTORNEYS FOR PLAINTIFF
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/ .. :. ~)

CERTIFICATE OF SERVICE

This will certify that a true and correct copy of the above and foregoing has been
furnished to all counsel of record via certified mail, rerum receipt requested, regular

mail, hand delivery and/ or facsimile, on this 28th day of January 20~,

Hartley Hampton
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- -,-._ r-rJV'~1 ,-,.. ".' l.)·j .

. ,"~V/ATCH TO\XIEP~
Bible 3nd TuctSociety of Penrisylv;!oia

orGcr o( ·Publ,c In(0,n1J';C'I1 ,

25.Colurnb;, Hci~hl:, .Brookl,n, NY ! '201~'24S3, U.s,A,

rhor,c: (n S) S60,5WO F",: [71 &) .'6,0.5619

. 'Original V}O!Q..l;

M::l)' 9, 200:2

Be(sJn PO\\')'s' ~
BEe P;:JnO!dm~

Dear JI'1s Powys'

This is In response la-your fax of April 30, 1002, in which you advise, us th;:)[ BBC-TV)s

prep;Jring Zl program on the \"~a)' Jenov;Jn's Witnesses h;mdle child abuse, mLitlers, You have kindly

oFfere.d uS the-9pp0r1unilY to be interviewed on-camera; however, we·must respectfully decline.

\Ve are nol opposed to giving interviews in general; however, if is likt:Jythat ilT!0ng [hose

, whose views will be expressed On your broJdcaSl will be some persons who afe Jehovah's WilneSses;

In our view, it wouldbe neither proper neir Scriptural for us to place oursejvesin what mighl tum Ol)!

to be an i:ldversaria] position with our Christian brothers ;)nd sisters in a public setting. (1 Corinthians:

6: 1-8; EfJhesi(lns 4:2) \Ve trust that you will unGerstar,d our position tfl this regard.

Allhough un::lble to par1icipate'in an interview, we are certainly willing to comment on tlie

. questions thi:lt you rJ.ised in your fax, We note that·these center almost exclusively on thenatiJreof the'

records. that we keep on ;}1Je'ged child abusers You tell us thath is viti:l! that \\;e, answer your questions;
on ou~ recoTd-.l-;eepi ng procedures because of the "very serious natu~e of the, allegations made to the'
progri:lmme," i:llthough you do not specify wh'at the ;}lleg<Jtions 3re. First of ;3.IJ, however, please anO'.v.:

. us '10 commen[ on. the way that child abuse :lccusJtions arenandled by Jehov;)h's Witnesses,' We';

re<.J1iz.e thot'you-did not ask us to touch on this Zlspect; ne~erthelfss, jt is essentiJ! that \ve commer:l[ on'; ,

jt to provide J.nappl'Opriate, frank answer.

Inche United States, when any one of J ehov';)h 's Witnesses 'isilccused of an aCt ofchiJd :lb.lJse, :

the 10c;}1 e(d~rsare't;.;:p~~iJe.dt~' in\;estig;)te': The procedure is as follows, Two elders meet sep.1raiely ,

\.vi th the Jccused and the 3Ccuser to see what each SJ)'S on the matter If the accused denies the charge,
the (wo elders may ;JlTJnge for him to h3ve the oppOf-tunil)' to confront 'the (iccuser in their presence. If

dUling th;)[ meeting the ;)ccused still denies the ch:Jrges ;)ri'd there 3re no .others \vho can substJFJtii.lte

them, the elders c;Jnnol,tJke ;)ction.:vithin [hecoDgregJtio'n al lhJt time, Whynol? As a Bible-b3sed

org;:miz:ltion, we mustodhere to whlt the Scriptures S;))', n:lmeJ)', "No single \.vitness should rise up

:lg.;)inst J m:ln respecting ;)ny trror or ;:In)' sin ,'. , ;)t the mouth of two witnesses or;)t {he mouth of three

\I-,itnesses the nI:J.lttr should s[;Jnd good." (Deuteronomy 19: 15) Jesus reaffi,mled ,lhis p,inciple;)s .,
recorded ::It ty'btth~w 1 S: 15- 17

\VheD the br-lTITchoffice receives nn o.lkg;Jtion oTtHild :l'bose, J 'Ln-ett~or 'the -feCO(ds mi'gbt .'

re\-:,c:~\I[hJt simil:J.r, unconciborJted <Jlleg3tjons were lodged ag;)inst the S:1me pers'on in the pJst, perh.)p~
--when· he WJS li\'in!2 in :lno,ther pJr1 of the country, When J second credible alkg;)tinn by a diFfereff{

pe rS.on is ,-tad ge:dagdins l:t!:{e: -same' ;jndiV:(ctJ';;I, 'fh't'cl'd6S,Jre ;ni'[hbii~z:edoY'The·S·'ctip[iJtes·to-:h·D.n dle?t.he
C :l.se,
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'lv1J y 9, 200:2

hge 2
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However, even if the elders cannot t::JKecongregational action, they are expected to r~port the

;}lleg;:)[ionlO the br<:lnch office of JenovJh'sWitnesses in their counlry, if local pnvacy laws permiL­

Ag;Jin, pri\'3cy J3\\'S pem1ining, ;} record is made 3tthe branch _office that the lndividual has been

accused ofchiJd 3buse. Each branch office of lehov3h's Witnesses keeps it.') own records: if thJt is

allowed by local jurisdiction. In the United Stales we do not h;)ve records of child ::JbL.!serswho live in

other 18nds. If pri\'llcy lzJws do not allow such records to be kept, the elders do wh::Jtever is permitted

within the law to see ro_it thJtchildren are protected. The aim is to baJllnce the right to plivacyof the
indlvidu31 WHh the oveilldirlg need to protecllhe sJfelY of children.-] Timothy 5:19.~ -

In ::Jddition 10 mJKing a repon 10 the br::Jn·ch office ,of khovah's \Virntsses, the elders may be

reguilc.d by i::JW to repon even uncorroborated or unsUbSIJnli:Hed allegations 10 the ;]uthorities. If so,

\.'.'e expect [he elders to ,comply. Addition~tll)', the vic[iri1 mJ)' wish to report the mJtler to the

authorities, and i[ is his orherabsolute right to do so. In the UniredSt-atcs,reporting requirements vary
from stllte to st::lle. It -can be guite a challenge to keep abre;)st of the reporting reqllirem.cnts, but our

Legal Department maKes every effort to do so. . .

If, when confronred, the Jccllsed Confesses that he is guilty of child <Jbuse, the elders take

appropriate Jction.lf-he is not repentant, he wj]] not be permitted to remain a member of [he •

congregation. Even if he is repentant~-is -cut to the hean, and is thus resolutely determined to avoid

such conduct in the future--what wasstJted in the January 1, 1997, issue of The WOlchlower applies.

The Jrticle silid: "For rhe protection of our children, a man known [0 have-ber;nll chjld molester does

not gU31ify for a respor-sible. posi~ion in [he congregation. Moreover, he cannot be a pioneer [full-time

_missionary of Jehovah's Witnesses) or serve in any other special, full~time service." (l Timothy 3:2: 7­

10) We .tilke such ;inion because we ;]re concerned. withmaintJining Bible srandar_ds and protecting·
our children. Everyone in our organization is.expected torneet" the same requiremems, namely, 10 be

- clean ph ysicilll y, mentally, morally, and spiritually.-'-:- (CorinthiJns 7: 1; Ephesia~s 4: 17~19; .
·1 Thess<llonians 2:4.

In a few instances, in.dividuals guilty of an :Jct of child ilbuse h:J\'e been appoint~d to positions

within ·[he congregiltion if their conduct has beeno[herwise exemplary f9f decildes. All. of [he

c!rcumstcinces would need to be considered carefully. Suppose, for exampk,lhata longtime ago a 1.6- ..

year-old boy had sexual relations with a consenting 15-year-olq . girl. Depending. upon the U.S.
jurisdictions where he lived when this happened, elders are required to report th;s as an incident of

child abuse. Let us say thattwent'y years h::Jve passed. The child abuse reporting Jilw illay.have

changed; he mily even h<.lve marTiedthe girll Both h:Jve been Jiving enmpJary Jives J.nd they are

respected. In such J rare case, the man could possibly be appointed to a responsible posilion within the
congregatj on_

Our procedures h;Jve been refine.d over time. Our policy over [he P;}st several ye<Jrs has been

thctl at leasl twenty years must h:n'e passed before :JD individual who committed ::In ~Ict of child abuse

could even be considered for Jppointment to a responsible position in lhe congreg;Jlion, if ever. The

Blble t~~c:hes that individuals Ciln repent of their sins ilnd "turn to God by doing works lh3t befit

repenlctnCe," ilnd we accept wh;:lt [he Bible s:JYs_ (Ans 26'20) Still, [he sJfety of our children is of lhe

ulmost imponJnce, so we realize lhat ihe 10CJI elders must be very cJreful ·when recommending ­

------';ndividu:Jls who r.l:J)' have been guilly of :In JCl of childabuse in the distant p2Sl.

Youh;Jve been laid lhnt here in the United Sl::Jles we .hilve compikd ::J list of 23,720 nJmes of

child;Jbusers. Th:ll is (,lise. first of all, the tOla) number of mmes inour records is considerably lower

;
, -
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Be.l.sJ.n Pow)'s

M '-I)' 9, 200:2

Page -3

tn;)n (hat. In :Jddilion, i[ .is not me<Jningful to focos on.the number of names we have in ouf records.

This is becJust our figure's include the names of many petsons ..•\'ho h3\'e only been accused of thild

Jbuse where;)s the ehai'ges 113\'e not been substantiated. We kee'pthese records to doc,urrientouI
compliance with what the law requires in mJny US jui"isdictions. Also included on our list are

allegatiom mC!de on the basis or so-called '''repressed memories," . the. validit)' of \vhich many
authorities ch:..tllenge. Then there are the n:lmes of persons\vhohave been accused of abusing chiJdren
before becoming Jehovah's Witnesses as well as individuals.who have never been b:lp(ized Witnesses

but whose nJnles we are obliged 10 keep bec;lUse of their ;)ssociation with [he Witnesses. {An example

of this wou)d~be 3 non-Witness father or step-fJther who is accused by his Witness children or step­
chi ldren of ;)busi ng [hem.) To be s;)fe, v-'e also list the n;)mes of persons who mayor m<J)' not be

considered <JSchi ld Jbusers, depending upon the jurisdiction where they live (for example, that 16­

ye;J.r-old boy who had sexual rel3tions with the consenting 15-year~0}q girl). The flame of an individual

who W;}S guilry of voyeurism or involved with child pomography, ClSfunher examples, would also be

includ~d on the list. And, to be sure, the list Cllsoincludes names ·of persons who are actual))' guilty of

child <J.buse. We do not ;)pologize for keeping such reearas here in the United StJtes. Apan frpm being

legJlly needed, th,ey hJve been very helpful to usin our effons to protect the nock from harm. (Isaiah
32:2) Christian parents cJnrightl'y feel secure in the knowledge that such dfom ;)re made to screen out

possible child abusers from appointment TO responsible positions within the congregation.

Ms. Powys, pJe.ase do not conclude that. we believe thClt our system is perfect. No human

orgLlniz:Jtion is perfect. But we do believe that we have a strong, Bible-based policy on child abuse.

Anyone in a- responsible position who is guilty of child abuse .would be removed from, his

responsibilities without hesit:nion. We cert;)inly would not knqwingly tr.ansfer him to serve elsewhere.

. Child abuse is abhorrent to us, Even one abused child is one too m;:my. At least since 1981, o~t
journals, The Walcillowcr £lnd Awq./.:.e!, have featured articles to educate both Witnesses and the public

regarding the importanc.e.and need.to protect children from child abuse. Among others, there WCl,Sthe
articl.e "Let Us Abhor Wh~t Is Wicked!" puqlished in the .January 1, 1997, issue ofTheWarchrowcr,: ..

"}klp For the Victims of Incest" in 'the October 1, 1983., Wafchrower;' "Your Child is in Danger!",
''How Cln We Protect Our Children?", Jnd "Prevention in the Home,". all in the October 8, 1993,

. Alva/.:.e!, as well ;lS "Child Mo)esting-E\i~ry Mother's Nightmare" in the hnuary 22;'1'985, Awake!

Over the y'ears, as we h:lVe noted areas where our policies could be strengthened, we .have followed
through. We are continuing to refine ~hem.

: ..

Very truly yours,

\Ve lrustlhar you wi]1 find the infonnation in [hiS 1ener to be helpful. As you will note, we have

responded to the bro',Jd issues you raise rJther than providing specific answers [0 your detailed }~st of
questions. We nOle that you sent a similar list.of questions to our ·offices in London. We understand '..

th~)' are answering your guesti~nsin accordance wi:th their procedures and adherence to British;·l~w. 0
Wllh every good wlsh, I am, , ~\EL~OI.,nB,l\RH- CAROUn II ,oJ':,.,: .

D!,S 1 f{\ CT C;J~ i',\'\

, 7

.'~"" //, J ./~). ~ . ,_ ..... _'...__. ---- _.-/ !-' f.. •. 1...-''---.- ..
:'>~~R. Brown .

Director'

Office of Public Inform;:][ion
JRB:al

85



AJ\.fY B.,

Plaintiff,

v.

WATCHTO~~RBffiLEANDTRACT

SOCIETY OF NE\" YORK, INC.,
CHRISTIAN CONGREGATION OF

JEHOVAH'S \\rITNESSES,
DUMAS CONGREGATION OF

JEHOVAH'S WITNESSES,
AMARlLLO-SOUTHWEST
CONGREGATION OF JEHOV AM'S

WITNESSES and LARRY KELLY,

Defendants.

NO. 91,048-C-l

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE 251sT DISTRICT COtJRT

IN AND FOR

POTIER COUNTY, TEXAS

DEFENDANTS' WATCHTOWER BffiLE AND TRACT SOCIETY OF NEW YORK, INC.,
CHRISTIAN CONGREGATION OF JEHOVAH'S \VITNESSES,
DUMAS CONGREGATION OF JEHOVAH'S 'WITNESSES, and

Al\1ARILLO-SOUTHWEST CONGREGATION OF JEHOVAH'S \VITNESSES'
MOTION FOR SUMMARY JUDGM~ENT

Defendants, Watchtower Bible and Tract Society of Ne\v York, Inc., Christian Congregation

of Jehovah's Witnesses, Dumas Congregation of Jehovah's Witnesses and Amarillo-Southwest

Congregation of Jehovah's Witnesses (collectively referred to as the "Church Defendants" and

individually referred to by name) move for summary judgment against all of Plaintiff, Amy B. 's

("Plaintiff') claims against the Church Defendants because Plaintiff's claims against them are

barred by the applicable statute of limitations, the Church Defendants are not vicariously liable for

the unlawful conduct of Larry Kelley, the Church Defendants did not owe Plaintiff a legal duty to

,.---!/ ::-} "

protect her from Larry Kelley and the Church Defendants are rioLTiaNe.,ro;',f-lain~iffbased upon a
,. : ":-. :.~:.::,.::~..~.." - . :::",,::..

", .. :
fiduciary duty.
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I. GROUNDS FOR SUMMARY JUDGMENT

1. Pursuant to Tex. R. Civ. P. 166a, the Church Defendants move conclusively for

summaIY judgment on their affim1ative defense that the applicable statute of limitations bars all of

Plaintiff's claims against the Church Defendants. 1'Iore specifically, the Church Defendants are

entitled to summary judgment on their affirmative defense of statute oflimitations against Plaintiff's

claims of fi-aud, tfaudulent concealment, breach of fIduciary duty, negligence, negligent hiring,

retention and supervision and gJ-oss negligence against the Church Defendants because there exists

no genuine issue of material fact as to the following elements of the Church Defendants' affimlative

defense of limitations:

a. Plaintiff's claims of fraud, fraudulent concealment, breach of fiduciary duty,

negligence, negligent hiring, retention and supervision and gross negligence against the

Church Defendants accmed, at the very latest, on June 5, 1998, i_e., the date on which

Plaintiff reached the age of majority under Texas law.

b. Plaintiff's claims of negligence, negligent hiring, retention and supervision

and gross negligence against the Church Defendants are barred by Tex. Civ. Prac. & Rem

Code §16.003 because this lawsuit was not filed on or before June 5, 2000.

c. Plaintiff's claims of fraud, fraudulent concealment and breach of fiduciary

duty against the Church Defendants are barred by Tex. Civ. Prac. & Rem. Code §16.004

because this lawsuit was not filed on or before June 5, 2002.

2. Altematively and pursuant to Tex. R. Civ_ P. 166a, the Church Defendants move

conclusively for summary judgment on Plaintiff's allegation that the Church Defendants are

vicariously liable for the unlawful conduct of Larry Kelley. More specifically, the Church

Defendants are entitled to summary judgment in their favor regarding Plaintiff's allegation that they

Defendants' Motion for Summary Judgment Page 2
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are vicariously liable for the unlawful conduct of Larry Kelley because the summary judgment

evidence conclusively establishes:

a. Larry Kelley, at all relevant times, was not an agent of Church Defendants.

b. Even if Larry Kelley was an agent, Larry Kelley was not authorized by the

Church Defendants to sexually assault the Plaintiff.

c. The Church Defendants did not ratify Larry Kelley's sexual assault and

battery of the Plaintiff.

d. The Church Defendants did not believe the sexual assault and battery was

justified and did not approve such conduct.

e. The assault and battery of the Plaintiff was not done in the interest of the

Church Defendants and did not further any purpose of the Church Defendants.

3. Altematively and pursuant to Tex. R. Civ. P. 166a, the Church Defendants move

conclusively for summary judgment on Plaintiff's claims of fraud, fraudulent concealment, breach

of fiduciary duty, negligence, negligent hiring, retention and supervision and gross negligence

against the Church Defendants because there exists no genuine issue of matelial fact as to whether

the Church Defendants, at the relevant time, owed Plaintiff a legal duty under Texas law.

4. Further, and pursuant to Tex. R. Civ. P. 166a, the Church Defendants move for

summary judgment on Plaintiff's claims for breach of fiduciary duty because the Church

Defendants do not have a legal duty to the Plaintiff, the law does not recognize a general fiduciary

duty between churches and parishioners, and the Establishment Clause prevents the Plaintiff fi:om

establishing a fiduciary duty in this particular case.

Defendants' Motion for Summary Judgment Page 3
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II. SUMMARY JUDGMENT EVIDENCE

5. The Church Defendants hereby attach and incorporate by reference their Brief

Support of Their Motion For Sununary Judgment.

6. The Church Defendants hereby attach and incorporate by reference the following

summary judgment evidence:

a. Affidavit of Larry Kelley;

b. Affidavit of Chuck Regal;

c. AffIdavit of Christopher Jensen, including true and correct copies of:

l. Plaintiff's Original Petition;

11. Documents, identified as Kell171- Ke1l175; KeIl181- KeIl189; and

Ill. Excerpts from the Deposition of Amy. B.

III. CONCLUSION & PRAYER

WHEREFORE, the Church Defendants move this COU1ito grant sununary judgment in

their favor as to all of Plaintiff's claims against the Church Defendants. Alternatively, should this

Court find that the Church Defendants are not entitled to summary judgment on all of Plaintiff's

claims against them, the Church Defendants move this Court to grant partial summary judgment in

their favor, so that the issues and questions before this Court may be concisely presented and

efficiently resolved at trial. Further, the Church Defendants pray for such other and further relief, in

law or in equity, to \vhich they may be justly entitled.

Defendants' Motion for Summary Judgment Page 4
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Defendants' Motion for Summary Judgment

Respectfully submitted,

Marvin W. Jones
State BarNo. 10929100

Christopher 1. Jensen
State Bar No. 00796825

Mitchell Murphy
Texas State Bar No. 24037157
SPROUSE SHRADER SMITH P.c.
801 S. Fillmore, Suite 600, 79101
P.O. Box 15008

Amarillo, Texas 79105-5008
806/468-3300

806/373-3454 (Fax)

- ~

MARVIN w. JON~ -----
ATTORNEYS FOR DEFENDANTS

Page 5
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..:CERTIFICATE OF SERVICE

This is to certifY that a tme and cOITeC80~f the above and foregoing document wassent to the following as signified below on this 0 day of January 2004:

Hal11ey Hampton, Esq.
Fibich, Hampton, Leebron & Garth, L.L.P.
140 1 McKinney, Suite 1800
Five Houston Center

Houston, TX 770 I0

Gregory S. Love
Kimberlee D. Norris
Love & Norris

314 Main Street, Suite 300
Fort Worth, TX 76102-7423

Ronald T. Spriggs
Law Offices of Ronald T. Spriggs
112 W. 8th, Suite 400
Amarillo, TX 79101

C:\NrPortbl\imanage\DELL\2 J 5765 _3.DOC

Defendants' Motion for Summary Judgment

Certified Mail, Return Receipt Requested

United States Regular Mail

Overnight Mail

By Facsimile Transmission

By Hand Delivery

Certified Mail, Return Receipt Requested

United States Regular Mail

Overnight Mail

By Facsimile Transmission

By Hand Delivery

Certified Mail, Return Receipt Requested

United States Regular Mail

Overnight Mail

By Facsimile Transmission

By Hand Delivery

, Marvinw. Jone0··~

o
o
o

o

o
o
o

o
s---

o
o
o

o

Page 6
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Plainti1l;

v.

WATCHTO\VER BIBLE A1~DTRACT

SOCIEIT OF NEW YORK, INC.,
CHRISTL<\N CON GREGA nON OF
.JEHOVAH'S \V1TNESSES,
DUMAS CONGREGATION OF
JEHOVAH'S WITNESSES,
AMARILLO-SOUTHWEST
CONGREGATION OF .JEROV AH'S
WITNESSES and LARRY KELLY,

Defendants.

NO. 91,048-C-1

§
~:;
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE 251 S1' DISTRICT COURT

IN AND FOR

POTTER COUNTY, TEXAS

AFFIDA VIr OF LARRY KELLEY

STATE OF TEXAS

COUNTI' OF POTTER

Before me, the undersigned authority, on this day personally appeared Lan)' Kelley, who, after

being duly S\V0111, did testify as follows:

1. My name is Larry Kelley, 1am over the age of21, am competent to make this affidavit and have

personal knowledge that the statements contained herein are true ,md correct.

2. I have never been an employee of any the Church Defendants. No Church Defendant agreed to

pay me for any service and I never expected or requested compensation from any Church

Defendant.

3. During the time period that Plaintiff alleges I abused her:

a. I did not act at the request of or on behalf of any Church Defendant;
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b. No Church Defendant authOlized me to act for or in place of any Church Defendant;

c. Idid not manage or transact business on behalf of any Church Defendallt;

d. Therefore, Iwas not an agent of any Church Defendant.

4. I was not authorized as an employee of allY Church Defendcmt to conduct business in allY

marmer for any Church Defendant. After Ileft the Dumas Congregation, Iwas not authorized in

any manner to conduct business on behalf of any Church Defendant.

5. While Iattended Amatillo-Southwest Congregation Idid not act as an elder, ministerial servant

or serve in any appointed position. Idid not consider myself or suggest to others that Iwas a

leader of the congregation or a member of the clergy. Iwas simply a member of the Amarillo

Southwest Congregation of Jehovah's Witnesses.

6. Any of my actions taken with regard to PlaintifI were not done in furtherance of any Church

Defendant's business or purpose.

7. No Church Defendant granted me authority to contact, interact, or othenvise assault the Plaintiff

No Church Defendant instructed or directed me to communicate or attempt to conummicate

with the Plaintiff Iwas not told, instructed or directed by any Church Defendant to meet or

attempt to meet the Plaintiff Idid not ask, nor did Ireceive permission from Church Defendarlts

to meet or attempt to meet the Plaintiff I was not told, instructed or directed by Church

Defendants to instmct, mentor or teach the Plaintiff Idid not ask, nor did I receive permission

:fi-om any Church Defendant to ins1J.uct,mentor, or teach the Plaintiff I was never told,

instructed or directed by any Church Defendants to assault or batter the Plaintiff. Iwas never

asked nor received pennission from any Church Defendant to assault or batter Plaintiff

8. No Church Defendant ever ratified or approved any of my conduct involving the Plaintiff. No

Church Defendant ever indicated that my actions regarding PlaintifIwere justified.

AffIDAVIT OF LARRY KELLEY PAGE 2
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9, No Church Defendant ever authorized me to assault the Plaintiff.

10, Any action I took with tile Plaintiff was not done in furtherance of the interest of any Church

Defendant and did not further ,my purpose of any Church Defendant.

11, Any action I took with or toward tile Plaintiff was taken due to my own desires and was done on

my own volition. Fwther, any action I took witil or toward the Plaintiff occurred away from any

property or activity of any Church Defendant.

STATE OF TEXAS §
§

COUNTY OF POTTER §

Before me, a notary public, on this day personally appeared Larry Kelley, known to me to be ilie

person whose name is subscribed to ilie foregoing document, and being by me first duly sworn, declared
that ilie statements therein contained are true and correct.

Sworn to and subscribed before me on this tile ~.ul day of January 2004.
,/1 /

C:\NrPorlbl'.managc\DELL'215756_I.DOC

AFFlDA \'IT OF LARRY KELLEY PAGE 3
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AIVlYB.,

P]aiuti11~

v.

WATCHTO\VER BIBLE A.ND TRACT

SOCIETY OF NE'V YORK, INC.,
CHRISTIAN CON GREGA nON OF

JEHOV AH'S WITNESSES,
DUMAS CONGREGATION OF

JEHOVAH'S \\1TNESSES,
AMARILLO-SOUTHWEST
CONGREGATION OF JEHOVAH'S

WITNESSES and LARRY KELLY,

Defendants.

NO. 91,048-C-1

§
§
§ .
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE 251ST DISTRICT COURT

IN AND FOR

POTIER COUNTY, TEXAS

AFFIDAVIT OF CHARLES REGAL

STATE OF TEXAS

COUNTY OF POTTER

Before me, the undersigned authority, on this day personally appeared Charles Regal, who, after

being duly swam, did testify as follo\'..'s:

1. My name is Charles Regal, I am over the age of 21, am competent to make this affidavit

and have personal knowledge that the statements contained herein are true and correct. I

have been one of a Jehovah's Witness for 47 years. I am an Elder serving at the

Amarillo-Southwest Congregation of Jehovah's Witnesses and have served in that

capacity over 20 years. I have known the Plaintiff and Plaintiffs family since they began

attending meetings at Amarillo-Soutbwest Congregation. I have known Larry Kelley

over thirty years.
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2. Larry Kelley was never an employee of the Amarillo-Southwest Congregation or any

Church Defendant. While Larry Kelley served in congregations in various capacities,

Larry Kelley never received remwleration for his services. While attending the Amarillo­

Southwest Congregation and during the time the Plaintiff alleges abuse by Larry Kelley,

Larry Kelley was not an employee of, did not receive any compensation from, and did

not hold any office or appointed position for the Amarillo-Southwest Congregation or

any Church Defendant.

3. During the time period that Plaintiff alleges she was abused by Larry Kelley:

a. Larry Kelley did not act at the request of or on behalf of the Amarillo-Southwest

Congregation or any Church Defendant with regard to the Plaintiff;

b. Larry Kelley was not authorized to act for or in place of the Amarillo-Southwest

Congregation or any Church Defendant with regard to the Plaintiff;

c. Larry Kelley did not represent or act for the Amarillo-Southwest Congregation or

any Church Defendant;

d. Larry Kelley did not manage or transact business on behalf of the Amarillo­

Southwest Congregation or any Church Defendant;

e. therefore, Larry Kelley was not an agent of Amarillo-Southwest or any Church

Defendant.

4. Larry Kelley was not authorized as an employee of Amarillo-Southwest or any Church

Defendant to conduct business in any manner for Amarillo-Southwest or any Church

Defendant during the time periods Plaintiff alleges she was abused. After Larry Kelley

left the Dumas Congregation, he was not authorized to conduct business on behalf of any

Church Defendant. In addition, Lany Kelley was not acting in any appointed position

Af'FlDAVIT OF CHARLES REGAL PAGE2
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within any congregation of Jehovah's Witnesses or any corporate entity used by Church

Defendants during the time period Plaintiff alleges she was abused. Larry Kelley was

simply a member of AmariJ1o~South\Vest Congregation as were Plaintiffs mother and

father.

S. While a member at the Amaril1o~Southwest Congregation, Lany Kelley was not an elder,

ministerial servant, or serving in any appointed position at the time he sexually assaulted

her. Therefore, in accordance with the teachings and Scriptural beliefs of Jehovah's

Witnesses, Larry Kelley would not have been be considered to be a leader of the

congregation, a member of the clergy, or a person held out to be in a position of power or

authority.

6. The A1nalillo-South,vest Congregation never authorized Larry Kelley to take any actions

with respect to the Plaintiff. Any action taken by Larry Kelley with regard to Plaintiff

was not done in furtherance of Amarillo-Southwest's or any Church Defendant's

business or purpose.

7_ DUling the time period that Plaintiff alleges she was abused by Larry Kelley:

a. neither Amarillo-Southwest nor any other Church Defendant granted Larry Kelley

authority to contact, interact, or otherwise assault the Plaintiff;

b. neither Amarillo-Southwest nor any other Church Defendant instructed or directed

Larry Kelley to communicate or attempt to communicate with the Plaintiff;

c. Larry Kelley was not told, instructed or directed by Amarillo-Southwest or any Church

Defendant to meet or attempt to meet the Plaintiff;

d. Lan)' Kelley clidnot ask, nor did he receive permission from Amarillo~Southwest or any

Church Defendant to meet or attempt to meet the Plaintiff;

AFFIDAVIT OF CHARLES REGAL PAGE3
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e. Larry Kelley was not told, instructed or directed by Church Defendants to instruct,

mentor or teach the Plaintiff;

f Larry Kelley did not ask, nor did he receive pennission from any Amarillo-Southwest or

any Church Defendant to instruct, mentor, or teach the Plaintiff;

g. LaITY Kelley was never told, instructed or directed by .Amarillo-Southwest or any

Church Defendant to assault or batter the Plaintiff;

h. Larry Kelley was never asked nor received pennission from Amarillo-Southwest or any

Church DefendaIlt to assault or batter Plaintiff.

8. Neither Amarillo-Southwest nor any other Church Defendant ever ratified or approved any of

the alleged misconduct of Larry Kelley involving the Plaintiff Neither Amarillo-Southwest nor

any other Church Defendant ever indicated that Lany Kelley's actions regarding Plaintiff were

justitied.

9. Neither Amarillo-Southwest nor any other Church DefendaIlt ever authorized Larry Kelley to

assault the Plaintiff

10. Sexual assault contradicts the OlUfch Defend3l1t's Scriptural beliefs, teachings 3l1dpractices as

lll1derstood by Jehovah's Witnesses, including Church Defend3l1ts. Further, any sexual contact

with a minor or \vith someone not your spouse contradicts the Scriptural beliefs, teachings 3l1d

practices as understood by Jehovah's Witnesses, including Church Defendant's beliefs,

teachings and practices.

AFFJDA \'JT OF CHARLES REGAL PAGE4
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Before me, a notary public, on this day personally appeared Charles Regal, known to me to be
the person whose name is subscribed to the foregoing docrnnent, and being by me first duly swam,
declared that the statements therein contained are tme and correct.

S"vom to and subscribed before me on this the 8 day of January 2004.

~~ m,L.1Y1cc,.(JNO YPUBLIC

G:\8000\8845\OOOOJ \Pleadings\Affidavit of Chuck Rega1.doc

AFFIDAVIT OF CHARLES REGAL PAGE 5
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NO. 91,048-C-l

AMY B.,

Plaintiff,

Y.

WATCHTOWER BIBLE AND TRACT
SOCIETY OF NEW YORK, INC.,
CHRISTIAN CONGREGATION OF
JEHOVAH'S WITNESSES,
DUMAS CONGREGATION OF
JEHOVAH'S WITNESSES,
AMARILLO-SOUTHWEST
CONGREGATION OF JEHOVAH'S
WITNESSES and LARRY KELLY,

Defendants.

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

IN THE 251~TDISTRICT COURT

IN AND FOR

POTTER COUNTY, TEXAS

AFFIDAVIT OF CHRISTOPHER L. JENSEN

STA TE OF TEXAS )
)

COUNTY OF POTTER )

BEFORE ME, the undersigned authority, on this day personally appeared

CHRISTOPHER L. JENSEN, who, being first duly sworn according to law, upon his oath,

deposed and stated as follows:

1. My name is CHRISTOPHER L. JENSEN. I am over the age of 18 years, am

competent to testify to the matters herein, and so testify based upon my ovrn personal

knowledge. I have never been convicted of a felony or misdemeanor. All statements herein are

true and correct.

2. I am one of the attorneys of record for Watchtower Bible and Tract Society of

New York, Inc., Christian Congregation of Jehovah's Witnesses, Dumas Congregation of

Jehovah's Witnesses and Amarillo-Southwest Congregation of Jehovah's Witnesses ("Church
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Defendants") in the above-referenced case. I am generally familiar with the pleadings that have

been filed and the discovery that has been conducted in the above-referenced lawsuit.

3. A true and correct, file-marked copy of Plaintiff's Original Petition, filed in the

above-referenced lawsuit is attached and hereby incorporated by reference as Exhibit 1.

4. True and correct copies of documents identified as Ke1l171-Ke1l175 and

Ke11l81-Ke1ll89 are attached and hereby incorporated by reference as Exhibit 2. These

documents were produced by the Plaintiff in response to written discovery during the course of

the above-referenced lawsuit.

5. I \'vas present at the oral deposition of Amy B. taken on November 13,2003. The

excerpts of the deposition transcript attached hereto as Exhibit 3 are true and correct transcripts

of the testimony of Amy B.

CH

SUBSCRIBED AND SWORN TO BEFORE ME by the said CHRISTOPHER L.

JENSEN on the

office.

1 day of January, 2004, to certify which witness my hand and seal of

G \SOOO\884·S'.OOOO1\Pleadjngs\Affidavil of Chris Jensen.doc

AFflDA vlT Of CHRIS JENSEN

eJanice M.C. ~ry
. ' NOTARY PUBlIC,

STATE OF TEXAS

f My CcRTlllssioo Ex/lir8$ 06-21-2007

PAGE 2

101



C·

q'l bV¥-CNo. _

POTTER COUNTY, TEXAS

IN THE DISTRICT COURT OF

$MtJUDICIAL DISTRICT

A~B. §
Plaintiff §

§
vs. §

§
WA TCHTOWER BIBLE AND TRACT §
SOCIETY OF NEW YORK INC., §
WATCHTOWER BIBLE AND TRACT §
SOCIETY OF PENNSYLVANIA, INC., §
WATCHTOWER ENTERPRISES, L.L.C, §
WATCHTOWER FOUNDATION, INC., §
WATCHTOWER ASSOCIATES, LTD., §
KINGDOM SUPPORT SERVICES, INC., §
CHRISTIAN CONGREGATION OF §

JEHOV AH'S WITNESSES, RELIGIOUS §
ORDER OF JEHOV AI-f'S WITNESSES, §
DUMAS CONGREGATION OF §

JEHOV AH'S WITNESSES, §
AMARILLO-SOUTHWEST §
CONGREGA TION OF JEHOVAH'S §
WITNESSES and LARRY KELLY §

Defendants. §

Jury Trial Requested
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PLAINTIFF'S ORIGINAL PETITION

COMES NOW AMY B., Plaintiff in the above-numbered and entitled cause, and

files this, her Original Petition, and as grounds therefore would show unto this

Honorable Court and Jury as follows:

I.
PARTIES

1. Plaintiff AMY B. is a resident of Texas.

2. Defendant WATCHTOWER BIBLE AND TRACT SOCIETY OF NEW

YORK, INC., a corporation organized and existing under the laws of the State of New

York, with offices at 25 Columbia Heights, Brooklyn, New York 11201-2483, has
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conducted business within the State of Texas through its agents and alter egos and may

be served with process through its registered agent Mr. Tad Curtis, 702 Orland Blvd,

Austin, Texas 78745-2144.

3. Defendant WATCHTOWER BIBLE AND TRACT SOCIETY OF

PENNSYLVANIA, INC., a corporation organized and existing under the laws of the

State of Pennsylvania, has conducted business within the State of Texas through its

agents and alter egos. Said Defendant has not designated or maintained a registered

agent for service of process in Texas. Pursuant to Tex. Bus. Corp. Act § 8.10(8), this

Defendant may be served with process by serving the Texas Secretary of State who

should mail a copy of the process by registered or certified mail to the Defendant's

offices located at 1630 Spring Run Road Extension, Coraopolis, Pennsylvania 15108.

4. Defendant WATCHTOWER ENTERPRISES, INC., a limited liability

company organized and existing under the laws of the State of New York, has

conducted business within the State of Texas through its agents and alter egos. Said

Defendant has not designated or maintained a registered agent for service of process in

Texas. Pursuant to Tex. R. Civ. S. art. 1528n, art. 2.08(B),this Defendant may be served

with process by serving the Texas Secretary of State who should mail a copy of the

process by registered or certified mail to the Defendant's offices located at 25 Colu~bia

Heights, Brooklyn, New York 11201.

5. Defendant WATCHTOWER FOUNDATION, INC., a corporation

organized and existing under the laws of the State of New York, has conducted

COMPLAINT PAGE 2
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business within the State of Texas through its agents and alter egos. Said Defendant has

not designated or maintained a registered agent for service of process in Texas.

Pursuant to Tex. Bus. Corp. Act § 8.10(B),this Defendant may be served with process by

serving the Texas Secretary of State who should mail a copy of the process by registered

or certified mail to the Defendant's offices located at 25 Columbia Heights, Brooklyn,

New York 11201.

6. Defendant \VATCHTOWER ASSOCIATES,LTD., a corporation organized

and existing under the laws of the State of New York, has conducted business within

the State of Texas tlu-ough its agents and alter egos. Said Defendant has not designated

or maintained a registered agent for service of process in Texas. Service of process on

this Defendant is not requested at this time.

7. Defendant KINGDOM SUPPORT SERVICES, INC., a corporation

organized and existing under the laws of the State of New York, has conducted

business within the State of Texas through its agents and alter egos. Said Defendant has

not designated or maintained a registered agent for service of process in Texas.

Pursuant to Tex. Bus. Corp. Act § 8.10(B),this Defendant may be served with process by

serving the Texas Secretary of State who should mail a copy of the process by registered

or certified mail to the Defendant's offices located at 98 Montague Street, Brooklyn,

New York 11201.

8. Defendant CHRISTIAN CONGREGATION OF JEHOVAH'S WITNESSES,

a corporation organized and existing under the laws of the State of New York, has
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conducted business within the State of Texas through its agents and alter egos. Said

Defendant has not designated or maintained a registered agent for service of process in

Texas. Pursuant to Tex. Bus. Corp. Act § 8.10(B), this Defendant may be served with

process by serving the Texas Secretary of State who should mail a copy of the process

by registered or certified mail to the Defendant's offices located at 100 Watchtower

Drive, Patterson, New York 12563-9204.

9. Defendant RELIGIOUS ORDER OF JEHOV AH'S WITNESSES, a-

corporation organized and existing under the laws of the State of New York, has

conducted business within the State of Texas through its agents and alter egos. Said

Defendant has not designated or maintained a registered agent for service of process in

Texas. Pursuant to Tex. Bus. Corp. Act § 8.10(B), this Defendant may be served with

process by serving the Texas Secretary of State who should mail a copy of the process

by registered or certified mail to the Defendant's offices located at 25 Columbia Heights,

Brooklyn, New York 11201·2483.

10. Defendant DUMAS CONGREGATION OF JEHOVAH'S WITNESSES may

be served with process at its offices at 114 Santa Barbara Avenue, Dumas, Texas 79029.

11. Defendant AMARILLO SOUTHWEST CONGREGATION OF

JEHOVAH'S WITNESSES may be served with process at its offices at 5141 Canyon

Drive, Amarillo, Texas 79110.

12. Defendant LARRY KELLEY currently resides and may be served with

process at 3113 SW 11th Street, Potter County, Amarillo, Texas.
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13. The Defendant entities are collectively referred to herein as the

"W ATCHTOWER DEFENDANTS" because each is the alter ego of each other and

operate as a single business enterprise.

II.

JURISDICTION AND VENUE

14. Plaintiff has been damaged in an amount exceeding the minimum

jurisdictional levels of this court.

15. Venue is proper in Potter County, Texas because a substantial part of the

events complained of herein took place in Potter County, Texas and Defendant LARRY

KELLEY currently resides in Potter County.

III.
SUMMARY OF FACTS

A. WATCHTOWER DEFENDANTS' ORGANIZATION AND CHAIN OF
COMMAND

16. The WATCHTOWER DEFENDANTS' organization has a hierarchical

structure in which the GOVERNING BODY sits at the top of a strict chain of command

that extends over each individual and Defendant entity in the organization. These

individuals and entities act as agents, servants and alter egos of each other. Authority

for any actions by the organization, it leader and/ or its members must derive from the

GOVERNING BODY, which has absolute authority over every person and all matters in

the organization and its worldwide operations. The GOVERNING BODY is a small

group of men who operate out of various entities within the hierarchical structure.
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17. All of the Defendants are the agents and servants of each other and are

vicariously liable for each other's acts. The WATCHTOWER DEFENDANTS are so

organized and controlled and their affairs are so conducted that they are alter egos of

each other and operate as a single business enterprise.

B. VICARIOUS LIABILITY OF THE WATCHTOWER DEFENDANTS

18. Through its hierarchical structure, the WATCHTOWER DEFENDANTS

assume complete responsibility for the development, protection and discipline of its

membership, especially the children of members. All male members, whether Elders,

Ministerial Servants, Pioneers and/ or Publishers, are appointed and empowered by the

GOVERNING BODY to carry out this responsibility.

19. To further their goals, the WATCHTOWER DEFENDANTS authorize

male members to develop relationships of trust with women, children and families and

to assume the role of counselor and advocate for any problems that might arise,

including claims of child abuse. All male leaders have the responsibility through the

Elders and those higher up in the chain of command, all the way up to the

GOVERNING BODY, to decide if abuse has occurred and how it should be handled.

20. At all material times, the WATCHTOWER DEFENDANTS have

prohibited the victim and/ or accuser from warning others or speaking about the matter,

to anyone under penalty of discipline. Victim/accusers are not permitted to report

suspected abuse to outside authorities or to other Publishers within the organization, '. "

":.:~.

despite secular laws and duties regarding the reporting of sexual abuse. Violation of
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this policy can lead to severe sanctions.

C. LARRY KELLEY

21. At sometime prIor to 1988, the Watchtower Defendants appointed

LARRY KELLEY to the position of Elder of Defendant DUMAS CONGREGATION of

Jehovah's Witnesses in Dumas, Texas. As an Elder, LARRY KELLEY was given the

specific assigrunent of instructing and supervising children in the Congregation.

LARRY KELLEY had a children's show and used his puppetry skills to instruct and

attract Jehovah's Witness children in furtherance of his responsibilities as an Elder for

the Watchtower Defendants. Families in the Congregation were encouraged by the

Watchtower Defendants to send their children to LARRY KELLEY's home for

instruction and supervision. LARRY KELLEY then used his position as an Elder with

supervisory responsibility over children to sexually abuse them.

22. While LARRY KELLEY was an appointed Elder in the Defendant DUMAS

CONGREGATION, the WATCHTOWER DEFENDANTS learned that Defendant

LARRY KELLEY was using his position of authority to sexually abuse children in the

Congregation. Despite this admission, the WATCHTOWER DEFENDANTS did not

report the abuse to authorities or warn other members of the organization of Defendant

LARRY KELLEY'S propensities to use his position of authority to abuse children.

Instead, they continued to place him in positions of supervisory authority and control

over children.
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23. In approximately 1988, the WATCHTOWER DEFENDANTS transferred

Defendant LARRY KELLEY from Defendant DUMAS CONGREGATION to Defendant

AMARILLO - SOUTHWEST CONGREGA IrON and appointed him to the position of

Ministerial Servant. In appointing Defendant LARRY KEELY to the leadership

position of Ministerial Servant, the WATCHTOWER DEFENDANTS affirmatively

placed this known child molester in a position of trust and confidence with fiduciary

responsibility for children in the congregation.

Despite notice of Defendant LARRY KELLEY'S propensities to use his position

with the WATCHTOWER DEFENDANTS to gain access to and abuse young children,

the WATCHTOWER DEFENDANTS presented him to their membership as a

Ministerial Servant in good standing where he was placed in leadership roles with

supervisory authority and control over children in the organization. Once again

members of the Congregation were instructed and encouraged to entrust their children

to Defendant LARRY KELLEY'S care both at the Kingdom Hall and off premises.

Forseeably, this sexual predator used his leadership position with the WATCHTOWER

DEFENDANTS to abuse other children. One of these children was Plaintiff, At\1Y B.

AIvfy B. was born on June 5/1980 and was eight years old when the abuse began.

24. In 1992, LARRY KELLEY was convicted of indecency with a childj sexual

contact.

25. Beginning prior to 1988 and continuing through at least 1992, Defendant

LARRY KELLEY used his appointed leadership positions of trust and authority in the
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WATCHTOWER DEFENDANTS' organization to sexually abuse Plaintiff AMY B.

26. For at least five years, the WATCHTO'NER DEFENDANTS knew or

should have known that Defendant LARRY KELLEY was sexually molesting and

physically abusing young girls within the WATCHTOVVER DEFENDANTS'

organization. Nevertheless, the WATCHTOVVER DEFENDANTS continued to appoint

him to leadership positions with supervisory authority and control over children,

entrusting him with the welfare of numerous young girls in the WATCHTOWER

DEFENDANTS' local congregations, whom he sexually molested. The WATCHTOVVER

DEFENDANTS failed to notify anyone that Defendant LARRY KELLEY was molesting

or had sexually molested young girls. They further failed to take appropriate steps to

protect these young victims from his abuse. Instead, they knowingly concealed this

information from Plaintiff and others. By their conduct, the WATCHTOWER

DEFENDANTS aided, abetted and ratified the abuse.

27. Defendant LARRY KELLEY used the authority of his leadership position as

an agent of the WATCHTOWER DEFENDANTS' organization to sexually abuse

Plaintiff AMY B. The WATCHTOWER DEFENDANTS directly and vicariously caused

foreseeable harm to Plaintiff AMY B. by, among other things:

a.

b.

COMPLAfNT

aiding, abetting and ratifying the abuse of children by Elders, Ministerial
Ser~ants, Pioneers and other leaders in their congregation;

blaming, humiliating, sanctioning and/ or disciplining victims/ accusers of
sexual abuse instead of the perpetrators; .
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c.

d.

e.

f.

g.

h.

1.

j.

k.

COMPLAINT

negligently failing to report such sexual abuse, including the abuse by
Defendant LARRY KELLEY,to law enforcement and governmental child
welfare agencies and requiring that Publishers not make such reports.

negligently failing to warn Plaintiff, her family, and others of the risk of
Defendant LARRY KELLEY'S abuse after they knew or should have
known of Defendant LARRYKELLEY'Spropensities to use his position of
leadership to engage in acts of sexual abuse;

negligently failing to train its EIders, Ministerial Servants, Pioneers,
appointed overseers and other associated leaders in their local churches to
prevent, identify, investigate, respond to or report child abuse;

negligently failing to adopt adequate policies and procedures for the
protection of children and other publishers and/ or to implement and
comply with such procedures that did exist;

failing to properly investigate matters brought to the WATCHTOWER
DEFENDANTS' attention involving child sexual abuse and/ or suspicions
of child sexual abuse;

negligently allowing Defendant LARRY KELLEY to move between
congregations as an appointed agent and leader in good standing after the
WATCHTOYVERDEFENDANTS knew or should have known of his

propensities to use his position of leadership to engage in acts of sexual
abuse of children;

negligently failing to provide child abuse victims and their families with
any assistance in coping with the trauma of abuse and preventing Plaintiff
and her family from reporting the abuse to outside authorities and
obtaining outside help to deal with the trauma of abuse.

concealing from Plaintiff and her family that the WATCHTOWER
DEFENDANTS had information that Defendant LARRY KELLEY was

abusing young children;

negligently failing to undertake a sexual offender evaluation, provide
sexual offender treatment and/ or obtain psychiatric evaluation and
treatment of Defendant LARRYKELLEYafter they knew or should have
known of his propensities to use his position of leadership to engage in
acts of sexual abuse;
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1. negligently failing to properly supervise Defendant LARRY KELLEY as a
leader in the organization or to monitor his activities after they kne\\' or
should have known of his propensities to use his agency position of
leadership to engage in acts of sexual abuse.

IV.
CAUSES OF ACTION

COUNT I
SEXUAL BATIERY AND RESPONDEAT SUPERIOR

28. For a number of years, beginning in about 1988 or before, as an agent and

alter ego of the WATCHTOWER DEFENDANTS, Defendant LARRY KELLEY

repeatedly committed sexual battery upon the person of the Plaintiff, AMY B. in the

State of Texas. Each of the WATCHTOWER DEFENDANTS was in the chain of

conunand and acted pursuant to the authority granted to them as agents and the alter

ego of the GOVERNING BODY and each other, utilizing such leadership and authority

to carry out and/ or aid, abet and ratify the sexual abuse of Plaintiff. The

WATCHTOWER DEFENDANTS are therefore liable for the sexual battery of Plaintiff

under the legal theory of respondeat superior.

COUNT II
COMMON-LAW NEGLIGENCE

29. At all material times, WATCHTOWER DEFENDANTS assumed a duty to

protect Plaintiff from sexual predators within the WATCHTOWER DEFENDANTS'

organization. The WATCHTOWER DEFENDANTS further knew or should have

known that Plaintiff was at risk of foreseeable harm by Defendant LARRY KELLEY, but

failed to act to protect her from said harm. The WATCHTOWER DEFENDANTS
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breached their duty to the great harm of Plaintiff.

30. As a direct result of the negligent conduct of the WATCHTOWER

DEFENDANTS, Plaintiff has suffered the injuries and damages described herein.

COUNT III

NEGLIGENT HIRING, RETENTION AND SUPERVISION

31. At all material times, the WATCHTOYVER DEFENDANTS knew or

should have known of Defendant LARRY KELLEY'S propensities to use his position as

a leader in the Watchtower organization to engage in acts of sexual abuse. The

WATCHTOWER DEFENDANTS failed to adequately investigate, discipline, evaluate,

treat, supervise and otherwise monitor the conduct of Defendant LARRY KELLEY who

was their agent and under their control. They therefore negligently hired, retained and

supervised Defendant LARRY KELLEY in the organization at a time when they knew

or should have known of his propensities to use his position of leadership to engage in

acts of sexual abuse against Plaintiff and other young children. The WATCHTOWER

DEFEND ANTS also negligent! y hired, retained and supervised the Elders of the local

congregations with respect to the investigation, reporting and care of victims of child

abuse within their organization. As a result, Plaintiff has suffered grave harm.

COUNT IV
GROSS NEGLIGENCE

32. The behavior of the WATCHTOWER DEFENDANTS set forth above

demonstrated a conscious indifference to the safety and welfare of Plaintiff entitling

Plaintiff to punitive damages, including attorneys' fees.

COMPLAINT PAGEl2

113



33. As a direct result of the grossly negligent conduct of the WATCHTOWER

DEFENDANTS, Plaintiff has suffered the injuries and damages described herein.

COUNT V
BREACH OF FIDUCIARY DUTY

34. The WATCHTOWER DEFENDANTS placed themselves in a position of

trust and confidence with Plaintiff. The relationship between Plaintiff and the

WATCHTOWER DEFENDANTS' organization was fiduciary in nature and imposed on

the WATCHTOWER DEFENDANTS a duty to act in Plaintiff s best interest.

35. Because of this special relationship between the Plaintiff and the

WATCHTOWER DEFENDANTS, Plaintiff and her family placed their trust and

confidence in the WATCHTOWER DEFENDANTS that they would not harm Plaintiff

or fail to warn Plaintiff of potential harm .. Further, Plaintiff and their families placed

their trust and confidence in the WATCHTO\AJER DEFENDANTS that they would

protect Plaintiff from harm.

36. The above acts and/ or omissions by the WATCHTOWER DEFENDANTS,

either independently or in conjunction with each other constitutes a breach of the

fiduciary duty owed to Plaintiff by WATCHTOWER DEFENDANTS.

37. As a direct result of the conduct of the WATCHTOVVER DEFENDANTS,

Plai~tiff has suffered the injuries and damages described herein.

COUNT VI
FRAUD AND FRAUDULENT CONCEALMENT

38.

COMPLAINT

After receiving reports that Defendant LARRY KELLEY was abusing
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young girls, the WATCHTOWER DEFENDANTS, with the intent to keep the

information from Plaintift other victims similarly situated, and the community-at-Iarge,

willfully concealed that information. The WATCHTOWER DEFENDANTS materially

misrepresented to Plaintiff and her family that Defendant LARRY KELLEY was a leader

in good standing with authority to supervise, control and instruct Plaintiff in spiritual,

ethical and moral matters and that he was to be obeyed. The WATCHTOWER

DEFENDANTS further materially misrepresented that they would act in Plaintiff's best

interest. The WATCHTO\'VER DEFENDANTS failed to disclose that they knew of

Defendant LARRY KELLEY'S propensities to use his leadership position to sexually

abuse Plaintiff and others and that they were doing nothing to protect them. Plaintiff

did not know the falsity of the WATCHTOWER DEFENDANTS' representations, were

entitled to rely upon them, and did in fact rely upon them, to their serious injury and

harm.

COUNT VII
RATIFICATION

39. Upon learning that its agent Defendant LARRY KELLEY had sexually

abused young children in the organization, the WATCHTOWER DEFENDANTS failed

to take sufficient steps to discipline or hold Defendant LARRY KELLEY accountable for

his actions. The WATCHTOWER DEFENDANTS transferred Defendant

LARRY KELLEY to the AMARILLO - SOUTHWEST JEHOV AH'S WITNESSES

CONGREGATION as a leader in good standing with the organization, providing no

warning to its members that they were entrusting them to the care of a sexual predator.
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The WATCHTOWER DEFENDANTS thereby ratified Defendant LARRY KELLEY'S

conduct in sexually abusing Plaintiff and others. The WATCHTOWER DEFENDANTS

are thus liable in damages to Plaintiff.

COUNT VIII
ALTER EGO AND SINGLE BUSINESS ENTERPRISE

40. The WATCHTOWER DEFENDANTS are organized and controlled, and

their affairs are so conducted, that they are in fact mere instrumentalities and alter egos

for each other and liable for each other's acts. Alternatively, the WATCHTOWER

DEFENDANTS were all engaged, at all material times, in a single business enterprise

and are liable for each other's acts.

V.

DAMAGES

41. As a result of the WATCHTOWER DEFENDANTS' acts, Plaintiff has

incurred and will continue to incur costs for medical expenses, counseling and

psychological treatment, have lost earning capacity and have suffered and will continue

to suffer extreme, permanent emotional distress and psychological harm with

accompanying physical manifestatiol15, embarrassment, loss of self-esteem, disgrace,

humiliation, loss of enjoyment of life, and economic and non-economic damages m

excess of the jurisdictional limits of this Court.

VI.

IURYDEMAND

Plaintiff requests a trial by jury and has submitted herewith the appropriate jury

fee.
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VII.
PRAYER

WHEREFORE, Plaintiff demands judgment against Defendants individually,

jointly and severally in an amount for economic, non-economic, and punitive damages,

including attorneys' fees, plus costs, disbursements, and any and all other relief the

court deems just and equitable.

Respectfully submitted,

FIBICH, HAMPTON,
LEEBRON & GARTH, L.L.P.

By:
Tommy Fibich, Esq.
Hartley Hampton, Esq.
Mike Leebron, Esq.
1401 McKinney, Suite 1800
Five Houston Center

Houston, Texas 77010

(713) 751-0025-Telephone
(713) 751-0030-Telecopy

LOVE & NORRIS

Gregory S. Love
Kimberlee D. Norris
314 Main Street, Suite 300
Fort Worth, Texas 76102-7423

(817) 335-2800-Telephone
(817) 335-2912-Telecopy
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.TR:s.ATHSNT RECO.HK.ENl)ATIONS: The patient will be involVed·.iTi'
hospital t~eatment program and given sU9portive care,The
possibility of starting ant~-depressive medication will. be
.considered.
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Tii2 PAVILION OF rWRTII'l'f--;:ST TEXAS HEALTHCARE SYST:;H.
COMPRrrlENSIVL ~SY~OSOCIAL ASSESSMENT

Am: Detzen was ad~itted to the Crossro~ds Unit en 5/7/95. This
assessment l!lterview \.'a5 conducted on 5/7/95 and dictated 0.,
8/7/95. Information was provided by the patien~, ~~y Betzen anc
mother, Jane Betzen .

.''''.

AMY HARIE BET ZEN
8/7/95
CROSSROADS
Amy BetzeD

PATIENT:
DATE:
UNIT:
rNTOfu~~T/SOORCE:

•~JT1Y Bet 7. en is a :L 5- Y e 2! r - old sin g 1e
.M..:T;ar ilIa \.Ii th he::- mcther and' faLher
Patient's :amily lives 1n a r-ouse.

~:.'.'

PRESENTING PROBLEMS:
family conflicts, PTSD

13

Patient ...•·2IS admitted to the PaviliCJI'. for
from a sexual abuse between the ages. Of 8

.....

..., ...:..

:- .-.};'.'~'
.,,":.

:.; ~.." ." .
" ..~:...•...

08/06/95

.' :~'- .

......:./~.'.,.• ' -:

. ' .. ",. :;..:).,'~.:~:'..:: '.CONTINUED

?6/0'5/S0

COMPREHENS:rVZ PSYCHOSOCIA..LASSESSHENT.i<>~ .".>,.
:T.t1~ PAVI:l.IQN OF NOR'IXI'I'"ESTTEx..:I_S REALTriCARE 'SYS'TEM
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. ..... ' .: ~,.
father .:.'herbyabused'

BETZ3N,

physiC<lllybeenha"-1:i.ng
that her

::..: ••....:..•.:: -_ ...._-;!..;.~;.;:;~: ~.
,.;" .r .<.: ".: I

", .:",-'<:: ...,/'.::;:'~'

···)t%~!·;;~:~1~1
.::•.. -.:. .•..- ..

'.'</: .-,:,;<; "'-~~:~~.•~-;....... :.. .::.::

. ':: :.•...::.... ", ~-.. "-.;;: .•.

.":";~~..<~::;:'
.:.: •••::••••••••••••• J.

',:: '..-'>~'<.'

:.'.~"-.::~~:~~<"~\~~
PRECIPITATING ISSTJES AND K"vTN1'S:' Patier.t r,:,ported that her 'Mom was··· ".,.'-

"l::Jsir.g it" and she was becoming really si,ck P3tient alsO stated <.~'::Xtha ~ the only way to get her mother medication was to call tbe
polics. The patient reported that har mether was yelling, becoming
really upset, havlng anxiety attacks ~nd cr7ing. Patient reported
tha:: DOth her motner ilr:d her ca,ne in to the E?- for evalua tiD!]..
Patient's mother reports hac father- stayed horne to watch her
younger brother. Patient's mother yepor~s that she was admitted to
the Pavilion due to a p~rental argument. Pati8nt's mother reports
that Amy got between them. Pa~ient's r;'\other also stated that .\my
is her caretaker, Fatient's ~other reports that they were having~_
a yard sale and patient's fatheY came ou~ and be~an bickering wit~
motr.e!', Patient's mother :r:,:,ported. that she lost it a!1;:l bega::
screaming and crying aDd chasing awa~ Amy's father. At th~(time.
Amy called the police and they were broug~t into the Pavilion for
an e'/aluation.

Amy attests to
Pati.ent reports

, .. :'~

~-" ..:~.~....

~.-

' ..: ,,"

. "

::"'.:
.-
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.. .~:: ,.

':"-:

KELLEY 182

:.' :.. :0-
CONTINUED

06/05/80
08/06/'75
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COHPRE"nLNSlVE .PSYCHOSOCIAL ASSESS¥.ENT.:':":>-; '.
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legalan::,innot1SPatient reports that she
never b~en in legal trouble.

LEGAL PROBLU1S:
trouble and has

':".':~ ... '-.':"-;..~.--,~. .:...~ . ~'.-.~.,L_·__.

girl and told so that she would not have to go thiough the sa~e
thiog.Pe.ti.ent sta':ed that he ",'ould groom her with' alcoh6l ..,'and·· ..::
cigarettes. Patient reported that she has been drunk three times.

BEHAVIORAL HEALTH TREATMENT HISTORY: Patient sa· ..•.a counselor named
~nella frc,m the B.:....:...::;:::. Patient's mother r~'ports that th':'s ',.{as ':~:~>~:.::

free counseling due to her sexual abuse. Patient reports that: she ;:.~;:.. /:.~.'-;
went there t\;O days a w.eek for six months and. considered it 'not':::::j;'jg;{§:({:0:~'
helpful. Pa ti ent' smother sta ted that she would' refuse to ..go and.:"-··~·i~t:):;f,~:i~:;~~
woule sit in tne car a:Jcl cry, wanting to go home. ?atient'smother _.. ·..'::';<·:S::~·>~:.>:
"ai.d after consulti.ng with the therapist they found it better notc"<:.':'';:::~; "..­
to force her at this time and discontimled therapy .. Patien:also:::.:i::·
re~oris seeing a' schoo: counselor for various things during th~ --~
year.

?C\ tient has

,'~;f{f'Y. mother ,b.. L'.s ,L,. due cohea t. but, does adm.La h,s cory ,of",grand ',,?,,?,,',

,. CONTINuZD .;.,.\:U':L '.,/::{

~5;i' m!n~ii:w ":m'" ~:;~;;:: ", '"'. ..''... .......~"

':.:,'."
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·PAG:=: 4

'p~tient ~~. mother.,

'::-;.
-:'".

~:'..

,.','""~2L

3E'.I'ZE;~, l",'-f7 ti..AR2:£
. .... >,'::::J:

. PRESCRIPTION AND OTe M:EDICATIONS: The patier.t and patient' $.·mother:-""+

·::~~L:n:Fmeo:i,cGa,~io;:s::::r tOT,a.dm:::,i::t" mother', came " Jace, > !~f
Eetzen, age 40. Amy stated tha~ her Mom "as a-;]e 39 at tha time of)
the intervie'ri. Patient states that her mother owns a i10wer shop ··l
and is a housekeeper. Patient st?tes that the relationship with_~ ~~~

her mothe= is good. Pat1ent's father's name is 31m, He is age 39 . : ~ ~and .lS a master electrlcian. Patlent reports their relationshlp is . . '., ;:... , i~

fa.lr. There are two chi ldren barn of this marriage, Amy-and her ::' .; :}; .,:~ I:'

o:..'ii t tIe brother Aaron, Patient reoorts tha t...her,· rnotl:ie'r '.-and··father . ""',.<:: ,oc:o,,:::.~ .'.!..,~.,.~.
. have .been married. for 17 years."· 'Pa t ient' s:'·riiothei~~·s-ta't:~eryth'a.t-~~:rtr~¢~~~~_...,~,~?f.:;

has been 18 years. Patlent's mother stated that she tried to leave, '''::·~''-:'··:.,.,~;·,:.X';~:

", him several times but her children talk her out of .it, ,Apparently ,.' ., ':;-::, :'}-?'. there is some abuse to ••·ards Jane, her mother ar:d herself by. the.: '.:'_.:':,:~'~::,:::);:::~j:~qi-

.... fJ·rL 'L.~;E:;~l~~~,,~~~:f~;~b;aOttte~,rtA:{,O~' ::: ti:~a~~d~~:~;f~;~~~~~~;;~',.~~~~~&r~I
"",

J •.••... '.' ~ . ·':Ronn.le, age

:;.::~'::,~~~~~i~;~¥~:,i~i:;{:t.h:en.:~.of,5~n...and· _h.~.s
. .. r:j~-'.... ,'-

'.,:.,', .....,.,':,.,,'''~'' a t, bl~ th.and,w.eJ. ghed ._L.lb", ... ,?a t len\..., s ..mo ther ..s ca ~ed",that"~h€i,.liaQ;., .....".., .._..~

I:::;'l~:;.:,:.:..... - .. :' .
,':. .," :"~:.':
~.''':''.-' '. .:.: .
;... ,' . ",

f'·.
V:}:: .
;.:~:>;~>.~~:.:',:,:',
!~:..·.'..· ,_··c-·:·,

.... _>, .. ,:

.: ":.' ...~~.
"."

.... ;"-.-

,:. CONTINiJED ' ::: ·\{:~tf~0......:~..~i ". ~

.•r~·?·;'·. 'm!~ipij:::~::d::SI: :~::OSOCIAL~:::::~~2i~~~?ih;S9··;;j~::i·;~~~;'i';:Y~
J;~:fiH;:'~L:" .:,.>~HE PAVILION OF NORTIf,ffiST TEXAS HEALTIi.C.ARESYS,TEM ..,,:~'>.->:j:;~;~:, .

.".,"~"'".c~~:;'~<"~."",~~,,,,,,,,,,,,,,.~~•..,"""> ·IIIIWINIIIII~ IIIII~mlll~III~ ,,,.=>,,,,.,,,,;.,,;,,,,~~.",.,,;L;lZ;;;0{:,i~f
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". '. . ". ':.. ..:.";. '.~ '.' :. ";::'",:' . '," .'..".
SOCIAL RELATIONSHI?S AlID ACTIVITIES: Fa tien treports tha t'sh E/'h~s:,-
close friends, not best friends, .2atient reports:that: :theY":'are '\".

guy f~ier.ds: Patient reports'

met~hem throug~church'oc

PAGZ5

'Patieri~,enjoyed playing with Barbies and describes hBrs~lf
athletic in childhood and adolescence. ~ ..

EDUCATIONAL HISTORY: Patient ""ill be going i.nto the tenth' grade in
~~e~ican Ho~£ School, Patient has been home s~hooled since jWJior
high, Patient did not want to go to junior high because some of
her friends had been raped and she was fearful of the people there,
Patient has been home schooled for five years since age ten and
achieves A/B grades, The patient a~so reports that she is also in
Barber College, Patient states that she enjoys home school better, ,

That :..:he ""auld like to attend college and is ,unsureof':hermajor".:-,,'~::~~::::~;(;B; ~/~i;;'
.. - ",,,, --~., -

H.:...RRIAGE AND FAHILY ISSOES( OF 'rrfE
r", ," - '. ": ~';~::

;",,:" '~~.:.}~'
r.·· .. '. :' _.'''". '.::-';'.:", ~ ~

E~.·'·~'.:~: .
.•...

:.::'.
,:..... :..;

: L·~'~f·

,....> -~,;:",_ n"Q. ....'riO ch~J..Qre'1 by ti1~S, marr~age" .. a t~en (..... s-_ matner' reparts-.,tha,-.·'.:.',:·:-";'.:~,,;,~,:;.~:':'?,;f:
C":::""·< .>">' ,there ~ha s ". been _v::.olence 'In', this~.,;rria.c.c:"age~., t'6i..-ards:,:inP'l'" :.:,and;: ~er:~:.:'.~':;. .~.:.:.
~.\ ':_ .F.:'-: > daughter," .<:l..m'y .~; Pa t len to: s -mother.:,repoi-ts~~· tha t_ siIlse~;:Amy_'s:;:sex'ual;if/- i~t

•~jt'~5;~'····:.~i;i~~~i~i::~~::fj[K~¥{fih.i~~lHi:ffJi}1;*d~~~~ti6!flf~1~~;~~,{~
',. . : den 1"'d -,a n v· s exua 1 . abus e' D'" t-w"''''n tho fa th erc"and~' i\my-'~"'-'": _.,,-~,~<.-.. -",".."',"~ ..'",. f·; ,:r-' -"'~-'-'',._;'.

~~-':' ,: ' . _:,' -. ': • , ..•.,.- - " - -::, - ~ ,!: .•. ' :-_~-. ~•• :'; :·":'.)~·:~~<f~·:;}t:~~:}~:{'7':~H·;y~:;·~t~~~~J::;~f,,.,':~~~i
.. PSYCHOSEXUAL ISSOES: Patient denies ever' )uss~ng a"boy 'or":havl:ng~· ..:"'-~"-";":. ; :"'~."-

•..... -..
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PAGE 6

they do diffsrer1t activities although. she was un~ble:':to:
specific. i?ati8nt rep::>:r.-ts that a lot of them are married so-it is
different ~hen they go out. Patient's mother'st~tes th~t s~~'has'.,
a hard t~me holding on to a friend and that her friends stat~that"
she lS r.1"P8r, loud, inappro.?riate ",,'ith her: laughter, extremely
bossy and extremely co~trolli~g. Patient's mothe~ also reports
th.at she mas.es friends Hell with older pe,:ple and does not.like
what people her age are doing. Patient's mother states that she is
also very conc:-olli:Jg with h'3r sa~!e age peers. Patient reported
~hat she had one to two friends her own age

SIGNIFICAJIT LOSS EXPERI:S"CES: Patient lost t'n'O
separate motor vehicle a=cidents less than six months
reports that both friends were killed on impac-::
involved in drinking or other drugs.

Patient reports 1n her leisure time she
sometimes dr-a'" .,.'~, .·'-f·.',~·

.:':

VOCA'rIONAL HISTORY: Patient reports thatshe\.lorksatt'he Barne'
.,~ _I..... :., ,/College one to' two· days a .week doing. hair" and":, [1:a:·i..is·.· ..·::.·::::~··pa'fi,ent\~·/(·;:~.'~>.

. ' .. ~, '.' ".: -,,-:-:,:""::--:
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22750 4-·;W.

08/06/9:­

06/0'5/80

.' .

.'.'"

EETZEN, ~i ~;'i/~"f'-f'~~l;;;
. I

""".. . .-.-:!

mm:>~~£~-:~~I ~~~~~~ P;it,~nnO~t:~i~:<:~;m~~~tu~;I~fs~~~i~~-':;~~1
SOBSTANC:E USE AND ABUSE: Patient reported that sheuse<i·:tobacco·. ";..:';:::""jorod'xts and alcohol when she was being abused by the 56-'lea:-:Jld .. ..:}q
male. ?ai~ient reported that she used them only •....hen they ""'e,e . J

together. ?a tiE::nt re>:·orted tha t she dra:lx beer oc \-Ihateve:- \-1,'.5 )
availaDle. Pa:ie~t ~epo~ted that she has gotten crunk three times f
but her last drink of a!coho! was three to four Y8a~s ago. ?atien~ 'f

reported that she m1.ght ilave smoked a pack a week of. cigarettes bu':'::: ihas not smoked l.n the last two to three years. Patler.t denles any : ~

use of marl-Juana, cocaine or other drugs. - .. '.'~>'~.~.~.,::-1

Pa t i en t reportedtha t she' attended AA and Al,imon: :wi·th·>'.h-er·'b~c:ither-~·.!~j;~~i·;~~{.,;*.!:i~~~:~~(;~01'
tc support tim. ~'3tie~t reports th3.t she attended 12 to 13 times. ·-·~'·:":·':;::;··?~:~1.~';~7;
PatJ.ent reports tnatsne never thought she had trouble ;.11th drugs .' \' :.~ :'.:

and aleoh81. Patient den1es any physical 1-espons9s to use or . > ;,-1" :-':'/

'rlithdraw-al fr-om substance ?atisnt reoorts that her brothel.' 1S an ... ·:.c ..;;;/,~ .. :,<::
a.lco~oli~ and attends AA off ",nc1 <:>n. pa:1er:t reports that he does; ~.. } ..<U ~.)
not c::r:.nJ-: and has t.•....o years sobr12ty. Pat18nt also reports ·tha:·.'::'-.;>:.'Ft~!. ;:)""'.d::.

~ETZEN~AM~ MARIE0020711647
912 J()~IE:S, U /"1

0000227504 l:'Y

.~!
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.. :.,~. : •.. ;' _.<~.'" ; ..•..
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. '.'_:.;-:.:~:'-':;'L'~",:::~-'~
". . . ': ~:';::;;, f :

..;i;;~?lll!illl
..',.,. ".' . ···f

::/.::;":"!..<.~

...;;;;;; on~~~y'de', e~~~:d :~~ toe:e~iOOby wh;~~,3;~:;::~;7:;~1':~:;~~::C:'<'y'~\;~r'~'f~;t
\-Ii thdrawal and passive aggreSSl.on. ..:"c.';.-: .:" "::,::;Hf

Socially. this patient seems to have older friends, some who are .' ·~-t
mar~ied. She may be limited On the activity she does with them due .~,

to their marital obligations. Patient's mother also reports that .J
she has few friends and \-loan she has friends cannot keep them for ~
very long. Patient \-Iasnot able to give specific activities that ~
they.do together or give a specific amount of time she spends with J

them. Significant stress factors in the patient's life include. a .' ..,;...:,:; ...."j

~;~f~~~.;~o;~;s i:_rrle~aor/tedS~~~~~~r.eg~~~ptaxen?:;::not[' ~·~:~~~~.~r.~~~:'~~.;!.·r;ltg::1~t~~f~~~~1~rsome tlme. =-atlent's fatner a.LSO has an abuslve h:lstorv ... " ':.-' ··;;,_,c ..,::··:,,:,.

Patient's mother is staying in LubhoCK with her sor; due tOAmy~ s>.:;:::::;~~ ~:>~l
fear of her mother staying in t'he house alone with her father.··.:·-::~~::« "';::';:'1"Patie;-Jt mav also have a dysfunctional social enviro'nment: She .:··;··>:-i'.;:'i: :.f~'ki

b$»-..•..•
J • '.

: '.:

·:'AmyIS "present

. - ".:

o:'TRE), J1'iL.""""NT .' CONS IDERAT IONS;

KELLEY 188
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.. .... ,: .~>::{'~'.;: ;::,t:}
ex~loration of a bipolar disorder. Individ·Jai. therapY"~'!l;:'f:j2:us·:on.,. ········;1·," [,.s~i.l,:ating her or.·her parenting role' in the ,family· and coping,.with;:~··"· .:' ~. :. l-~·,

~g~~~~~~~ich~::~i~L"1r~1~;he;~ut~~~~~,H:~~~:~;llH ~io:J:~E't(!'}Et
mental i:lness a•....areness, coping skills and socialization skills. 'r,·:
ramil:: therapy mai' also focus Oil Amy's Se:1S8 of responsibility 'f' .t.,;·,
to'rlards the fa;nily and being pulled both ways. Family therapym<:lY ; j'::.::

also ",ddress the fa,:her's reaction to his daughter after her sexual -;;/ ·,:·t.therapy, E.:-:presslve th8rapies may also help AIny ir:crease her self . >~ ; L:;;.

<esteem gi';iog her Drojects t;,at she can completed and master. .. ':':,:1.' h>;:

~~;:~:~~~~:J;;~~~~~~~~~~O;~~~\n:g~j;f,:i~~:9:~;'~~~~~:;i~f~'i~;-';1;;i;~~~I"~{~~'f
rnothet r1 i St sbePlaratted AfrtO~hhe!'~£ a th:r apd. is uDsdu-;:e.Off tlhieir', future: - .~:",::~;~·...';.;..:...'.'.~,....c.. ,~:,-.~,.',"-"",'.'.~..•'.~..:.;:.~."._'~.'.:••.'.'
marl' a S all' '! .~, 15 '_lme 1 am' recommen' lng o' ow up care. . :':,-,:::>:.';:' .' "
to include .at least psychiatric follow up, family, and individual.-,

( therapy. '" 54e may also be referred for 2. sexual survivors group.
i.

[. ,,'

.k:JQ ' ;,(l1lO!/trltdsv'r

:~~~e?i~7ltlLLIOTT,cH.Ed.; "A .....

~;I~\~~"-~i~f;i,.~;;;;; ,"/a,i
·~/~f\ji'(r,·.::.',.' ,",.:. i

j~l~~;r · '.' ". . ,

,'~J(:~~;.iif.•>\ ..,
.," 0000227504 f"1 15'1: 06/05>80·;'><:'.:':~.':.;~:(.;:i;{,';: ,,' .. ...,'.".:: - .,' ---
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YORK, INC., ET AL
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1
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Texas, pursuant to the Texas Rules of Civil Procedure

hereto.

Templeton, Smithee, Hays, Heinrich & Russell, Amarillo,

Texas, reported by machine shorthand, at the offices of
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2
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1

2

1

1

1

1

2

2
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A. Yes, sir.

tried to block it out and not think about it, even

the elders in the congregation to come over that

I don't think about

But that was the time that

And in a lot of ways, I've

You reported what had happened

And I take it shortly after that, he was

No?

No, sir.

I understand.

I reported to my parents and the parents called

No, not really.

Yes, sir.

But I wasn't--

A.

Q.

A.

A.

A.

Q.

Q.

old. I know she wasn't that old.

Q. We know from the records--

A. I wasn't close to her, so I don't know if that

helps.

to you to your parents?

though that's impossible to do.

details if I don't have to.

Q. Does that help kind of place ln your mind when

these things started and such?

arrested?

devastated me in my life.

Q. We know from the records that Larry was-- pled

guilty to some crimes against you and against, I think

Tamara, in 1991.

1

1
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had brought charges against Larry Kelley?

maybe somewhere in there, before the officer came and

your meeting with these elders, Mr. Regal and Mr.

Cartwright?

I mean,

I'm sorry.

?

So I don't know how that

Yes, yes.

Are you talking about Larry

Were you advised that the police

I believe it was almost a week,

So an officer, within a week or so, came

MR. JONES:

MR. LOVE:

And from that point on, I don't know.

By Mr. Jones)

Yes, sir.

Yes, sir, later on.

Okay.

I don't know.

How many days or weeks or months was it after

A.

Q.

A.

Q.

A.

Q.

thing we heard was that they were meeting with Larry

Kelley, I believe, up at the Kingdom Hall or maybe at

his home. But they had picked up another elder and they

were going to go talk to him.

as far as that goes, I mean, I don't know what happened

there.

Q. Do you remember-- were you ever advised that

the police had brought charges against Mr. Kelley?

Kelley?

talked to me and my family.

all happened.
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A. Larry Kelley had called Child Protective

Services.

A. Yes, sir.

Q. Do you remember the officer's name?

A. Detective TenBrink.

They told him

"He" being TenBrink?

And I take it he just asked you to

And I guess admitted to them what he

And they told him--

MR. LOVE:

This is what he had told my parents and I

All right.

CPS?

Yes, sir.

By Mr. Jones) Or Kelley?

No. Larry Kelley had called CPS, and told my

But TenBrink had known what was said and told

Q.

A.

Q.

Q.

A.

had done.

wasn't there.

tell him what had happened?

A. No, sir.

Q. No. What was the conversation with Officer

TenBrink?

mouth.

parents what Larry Kelley had done to me.

that he would need to contact the police department,

that they more or less protected the victims, not the

man that was doing the crime.

And I guess he had called the police

department. And by that time, he had kind of closed his

2

2
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1 there's a big, huge church beside it.

1 over with already kind of knowing and told my parents he

2 was going to take me to the Bridge to talk to somebody.

I believe her

?

And so we went and did that.

And they talked to me for a little

I don't know exactly where it's at, but

Yes, sir.

And I spoke with a counselor.

That TenBrink contacted me and said that I had

After you were taken to the Bridge and had that

Do you remember Sheila's last name?

No, sir.

The Bridge?

And then they left the room and went and talked

Q.

A.

Q.

A. Yes, sir.

Q. Did he take you to the Bridge?

Q.

A.

A.

41·

Q. And can you tell me where that is and what

happened there?

A. It's a big church, or it was at that time, kind

to go be videotaped at the Bridge because they were

to my parents and TenBrink.

And then later on, I went back.

name was Sheila.

while.

of downtown.

going to file charges.

conversation with Sheila, when-- what was the next thing·

you knew about in terms of Mr. Kelley's prosecution?

3

4

1

12

13
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continued to come over to the home, I guess, throughout

I wasClose to twelve, somewhere.

And then we did that and TenBrink

Yes, Slr.

And I believe he called my dad or something

Right.

Yes, sir.

Yes, sir.

And how did you feel about that?

Specifically me?

Yes.

That I wouldn't have to look at him every time

So to me, at least, maybe he would disappear for

A.

A.

Q.

A.

Q.

A.

it.

reached?

that time.

A.

twelve.

Q. And you were told that a plea bargain had been

I went to the Kingdom Hall, because continually after

this all came about, he continued to go to the Kingdom

Hall and was-- continued to be at Southwest

Congregation.

They had an assembly and he followed me through

awhile, and I wouldn't have to see him every time I went

and said that they had reached a plea bargain. And

that's as well as-- I was a little kid, so as far as I

know, as of that time that's kind of how it all

happened.

Q. SO in 1991, you would have been eleven?
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Has there ever

?

You've told me-- you've told me a couple

Well, let me just ask you this:

There is an expression called "repressed

Sure.

And I guess what I'm asking is:

So it's fair to say that you've always been

Okay.

Correct.

Has it been more than one occasion?

Okay.

"

Q.

Q.

A. No, sir, never.

Q.

A.

Q.

Q.

A. Not with Dr. Perry himself, no, sir.

Q.

of times that some of the specifics you can't recall

today because you've blocked them out, correct?

A. Correct.

been a time when-~ the fact that he abused you over the

course of a couple of years, has there ever been a time

that you just haven't been able to remember that at all?

the time or you may not remember every incident that was

walking up to it, but you know your leg is gone.

occas~ons, true?

Apparently you've talked with Dr. Perry on one or more

1

2

2

2

2

1 able to remember that something bad happened with Larry

12 Kelley even though you can't remember the specifics of

13 every time that it happened?

1 A. Well, it's like you having your leg chopped

1 off. I mean, you may not know exactly how it felt at
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incident that I know of, no.

A. No, Slr.

?

Did

I'm not

Do you remember?

But that's why they

You didn't have to testify against

And you're right, it's signed on April

And what I was curious about was the fact

He didn't go to prison for awhile after that.

Okay.

All right.

Which was, I take it, a good thing?

Probably that's why he got off pretty easy.

Did you ever talk with anyone at the district

So about the-- would it be fair to say that the

Not that I recall.

Correct.

And then there was a videotaping session.

Yes, sir.

Q.

Q.

Q.

A.

Q.

Q.

A.

A.

Q.

A.

A. That's probably because that's when I told, was

that it referred to something that happened in 1991, and

23rd of 1992.

I was just wondering if you knew why that was true.

in 1991.

So that's probably when it came about, I guess.

sure.

Mr. Kelley; is that right?

attorney's office about Larry Kelley?

videotaped me, so that I didn't have to go through that.

law enforcement person that you talked to was TenBrink?

that occur at the Bridge?

1

1

1

1

1

1

1

1

1

2

2

2

2

2

2
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Q. So Sheila was acting as the counselor?

other type of help at that time?

sitting in a room and you're telling--

?

They try to do it, I

Or me and Sheila.

They offered it to my parents at

So basically it was just you and Sheila

That's the only person that was in the

After you had that videotaping session

Me and my therapist.

Sheila?

I see.

Right.

Going through, right.

I believe so.

Okay. Was someone running the video camera?

No. It was set up behind a picture window.

Sure.

Yes, sir.

I believe I went maybe two, three times.

Do you remember the counselor's name?

Sheila.

Did you actually receive any counseling or

A.

A.

A.

Q.

A.

Q.

A.

A.

guess, to where you're not-- know there's not a camera

crew in there because you're not used to talking in

front of one.

that time.

at the Bridge, did those folks offer you any kind of

counseling or other help?

A.

2

Q.

3

A.

room. Q.A.Q.

1

1

1

1

2

2
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A. Yes, sir.

2

3

Q.

A.

Why did you quit going?

Because the Witnesses and the elders told us

folks called your dad aside and told him--

Laws told you not to speak about it?

took my dad aside and told him not to.

And

I don't know his first name.

?

Who told you not to talk about it?

My family and me were brought before the

So are you saying that Chuck Regal and Larry

And then there's some other incident where some

Yes, sir.

They told me not to speak about it and they

And who was that that took him aside?

Brother Renteria.

I believe that1s when he was in there.

Q.

A.

Q.

A.

Q.

A.

Q.

A.

elders, I guess, with Chuck Regal and Larry Laws at one

time.

another time at Parkway with a couple 6f elders, my

dad-- took my dad to the side and my mom.

He's from Parkway.

4 not to speak of it, not to gossip about it, not to bring

reproach on Jehovah's name by speaking about it, and

pretty much that I would end up in a lot of trouble if I

did talk about it.

And me, as a child, that meant not to anybody.

1

1

1

2

2
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literature off our bookcases in the living room and, you

Pretty

And you took that to mean that you shouldn'tQ.

talk to the counselor about it?

A. I shouldn't talk to anybody.

Q. During the counseling sessions you had with

Sheila, did you find those helpful?

A. No, because I was never able to open up to her.

I never was able to tell her what had gone on in all

ways, not all aspects.

Q. After these sessions with Sheila, had you ever

had any other type of counseling?

know, told me not to bring up the Witnesses.

much that was the first time.

And then after that, when we were going back to

the Kingdom Hall, as I said, there was a lot of people

that were unhappy with the fact that Larry Kelley had

gotten in trouble and they would approach me about it

and/or my parents.

And Chuck Regal and I believe Larry Laws at

that time took us into the back room at the Kingdom Hall

and told us that it would be better not to gossip about

those things and that we let it die and that it's done

with and that it's over and we need to just go on about

our businesss.

1

1

1
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pled guilty, did he ever sexually abuse you again?

I met Dr. Perry.

Q. You've had one session with Dr. Perry?

A. Oh, and his associates, I've had, I believe,

?

Right.

And other than that, not until

I take offense to that.

I'll stipulate to it and I've

After 1991, after Mr. Kelley

MR. JONES:

MR. JENSEN:

MR. JONES:

I don't know her last name.

I have an associate named Chris.

Well, she's a lot prettier than him though.

By Mr. Jones)

After he was gone?

Right.

No, sir, not--

And then I've spoken with him over the phone a few

Q.

Q.

A.

Q.

A.

A.

A.

twice with Aaron Wilder.

times.

Q. Can you tell me what his associates' names are?

A. Chris.

Q. Chris?

two.

MR. HAMPTON: I just-- I'm not-- I don't

want to interrupt, but you said after 1991 after he pled:

guilty?

not even met her.

1

1

12

13

1

1

1

1

1

1

2

2

2

2

2

2
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somewhere 1n there.

out to the women's bathroom.

A. No, sir.

?

After 1992 when he pled guilty, did

In some of the medical records that your

Do you remember that?

I mean, he's very arrogant as far as-- there's

Okay.

Yes, sir.

Other than those two incidents, has he ever

Not other than those few incidents where he was

Right after I believe he had gotten out of

I'm sorry.

Q.

A.

A.

Q.

A.

Q.

A. '92.

Q. Or physically?

A. He followed me into a women's bathroom at one

And then after that, at Westgate Mall, there

Q. When was that?

in 1995.

lawyers have sent over to us, I notice a hospitalization

at the Kingdom Hall, no.

talked with you since he got out of prison?

not a whole lot of remorse there.

was a time that he followed me and I had to take off

running.

pr1son or right before he was going, one of the two,

of the conventions for Jehovah's Witnesses-- followed me

he ever sexually abuse you again?

2

2

2

2

2

1

2

1

1

1

1

1

1

1

1
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big paragraph, that you were admitted with symptoms of

depression, stress and suicidal ideas?

and I guess it finally just set it off.

Q. I'm going to show you some of the records that

nervous breakdown pretty much.

Q. What was that about?

A. I don't guess I could tell you everything.

Probably all the stress that I had been through

I had had a

Why were you put in the Pavilion?

I'll just go over a couple of things

You're going to be-.- I mean, I was put

And my mom and dad had started argu~ng

Okay.

All right.

The exact reason at that moment?

It says that you were admitted-- in that first

Yes, sir.

Is that pretty much what was going on at the

A.

Q.

A.

Q.

A.

Q.

into the Pavilion.

Do you remember?

continuously.

we've received.

mostly because I need some extra information about them.

I'm going to hand you what has been marked as Deposition

Exhibit 2, which is some of the records from the

Pavilion from this August 1995 time.

(Marked Deposition Exhibit NO.2.)

time?

1

1

y

1

1

1

1

1

1

2

2

2

2

2

2
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I believe, yeah.

Your birthday is--

2

3

Q.

A.

Q.

Okay. You were fifteen?

were six and before you were sixteen, I guess?

Southwest, somewhere in there, moved to Amarillo from

It

I mean, I was

She has manic

Sometime after you

Maybe it was Canyon.

You would probably have to ask her

But, you know, I don't recall exactly when.

I couldn't tell you exactly.

My mom has manic depression.

Are you familiar with what that means?

Here's what I was more interested in.

I've kind of lost track.

How long have you known that?

I believe she was diagnosed when we moved into

Yes, sir.

It may have been five.

Q.

A. Yes, sir.

Q.

A.

Q.

A.

A.

A. I had just turned fifteen.

Q. Okay. Your birthday is in June?

A.

indicates that your mother has a bipolar illness?

A. Yes, sir.

depression.

Q. SO that's-- that's a correct description?

Q.

I'm not real sure.

Canyon.

younger.

that.

1

1

1
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care of your mother at that time?

Q. And it says that you had an early history of

something like a garage sale and we had all been kind of

I take

That was an argument between your

But I know that it-- and then I kind of

As far as-- I think it had to do with

Were you having to spend a lot of time taking

So there was a lot going on in my life at that

A. Yes, sir.

Q.

Q. And no one else?

A. No one else.

Q. And it says that you had become, it describes,

"acutely upset after a family argument and other

talked about-- that's Michael.

A. Correct.

having been sexually abused by a family friend.

it that refers to Larry Kelley?

mother and father?

A. As a matter of fact, I don't recall exactly

time.

what it was.

stressors occurred".

went into an emotional problem.

I remember, shortly before that, I guess Larry

Kelley had moved into the neighborhood or somebody had

said that, and it just was all just coming in on top of

stressed out.

me.

1

1

1
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A. I have no idea.

hallucinations.

A. My younger one, yes, sir.

You'll see the second paragraph down

I believe that had something to do with

Okay.

No.

Do you know what that refers to?

A.

Q.

Q. Did you ever report to the doctors that you

Q. Were you having to help with your brother?

might have heard things?

toward the bottom, it indicates-- and these are kind of

words of art, I think-- a history of isolative auditory

1

1

12 the flashbacks of Larry Kelley's molestation. I believe

13 that probably was what-- but I remember talking to them

Did you describe some flashbacks to the doctors

what you've told these folks that would cause them to

a long week, long few days.

It was

Well, that's why I want to ask these

I take it you didn't tell them that you

But, no, not as far as anybody talking to

I would like to know what that means and

Okay.

I don't recall everything that went on.

Okay.

Q.

A.

Q.

me, I've never had that problem.

during this hospitalization?

write something down like that.

questions.

about that.

2

1

2

1

1

2

2

1

2

1

2

1
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it in your lower Jaw where your teeth have clenched all

Q. Is this something that has gone away in the

last three or four years or does it still happen to you?

petit mals when you're asleep.

Q. Always when you're asleep?

A. No, not always.

Q. Some have happened when you were awake?

A. Yes, sir, at times.

You're kind

I've had them-- I guess they're called

When I'm-- get under a lot of stress, there'sA.

night long and you don't really remember.

of disoriented.

1

1

12 times.

13 Q. We've been going almost an hour again. Do you

1 want-- like to take a break?

tell me and we'll do that.

tells us to.

Let me show you what I'm going to mark as

Deposition Exhibit 3.

(Marked Deposition Exhibit No.3.)

So are you done with this one?

Again, anytime you need to, you just

I'm all right.

Okay.

Okay.

We'll even take a break when the court reporter:

No.

A.

A.

Q.

A.

Q.
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And this is another medical record from the

2 Pavilion In August of 1995. By the way, have you ever

there's a line three or four lines down, or five, that

in the congregation or elders' children weren't allowed

I

Amy,

Children

I couldn't--

I was shunned.

And I couldn't--

On the first page of this record,Okay.

My father, yes.

And we'll get back to that in a minute.

After the molestation had taken place, my

What was that about?

Did you have difficulty getting along with him?

Yes, sir.

Does that refer to Jim?

I just couldn't take it anymore.

Q.

Q.

A.

A.

Q.

Q.

A.

A.

A. I've read them, yes, sir.

gone over these medical records yourself?

along with the father".

says, "Patient has a good deal of difficulty getting

relationship with my father went downhill.

it says down here that you had made a suicide attempt

about six months before this hospitalization.

I was still going to the Kingdom Hall at that time.

molestation had taken place.

couldn't handle the-- I was an outcast after my

to play with me.
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couldn't handle going to the Kingdom Hall, I couldn't

made a bad decision how to fix it.

Q. And it indicates that you had had some

handle dealing with that on a constant basis, so I had

I

Is that

I mean, it would have to be.Oh, yes, Slr.

-- wasn't any other?

No.

Q. Because there wasn't--

A.

A.

Q.

talking to Sheila, essentially?

counseling relative to the sexual abuse.

had no other.

1

1

12 A. Not that I recall, no.

13 Q. Down at the bottom, it says that you had been

14 home schooled or hadn't been in regular school since the

When

or thereB ". ,

We're in a small

?

"Amy

Is that true?

just because it says

I left the school because I couldn't deal

You know,

A.

Q. Did any of the children at school make

this all came about, the classmates knew what had gone

town. And I couldn't deal with it anymore.

other students.

was a victim, people know around you.

on.

with-- Larry Kelley used to come to my school.

2

1

2

1

1 awful and you couldn't stand the stress of being around

2

1

1 sixth grade because you thought public schools were

2

2

2
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A. Yes, sir.

Exhibit 5.

A. Before we go through that, can I go to the

Q. What kind of stress?

A. There was stress about-- my parents were

We were

"

And the date is August 7,

And so it was like your family has

Absolutely.

(Recess from 10:52 to 11:09.)

Let me show you what I've marked as Deposition

Yeah.

Let me hand you what I marked as Exhibit 5.

Are you ready to continue?

Do you see that?

Yes, sir.

Q.

Q.

Q.

A.

Q.

falling apart about what had happened to me.

shamed by the Witnesses and that was something that-­

that was our family, that was our life, being a

completely isolated you and alienated you from

everything, and it caused a lot of problems.

(Marked Deposition Exhibit No.5.)

Jehovah's Witness.

1995.

A.

restroom?

And this is a group of records from Northwest Texas

Healthcare System that are called Comprehensive

Psychosocial Assessment.

2

2

1

1
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"post-traumatic stress disorder"?

says that you were admitted to the Pavilion and it

the Pavilion, not by you?

The first

Go ahead.

?

In 1995, did you know that

Objection, form.

Have you ever heard the term

Family conflicts, PTSD from a sexual

"No" meaning that you didn't provide the

At the top of the next page there, Amy,

By Mr. Jones)

I've heard it, yes, sir.

My question is:

Okay.

So this was something supplied by the people at

Okay.

No, Slr.

No.

Yes, sir.

MR. LOVE:

Q.

A. No.

A.

Q.

A.

Q.

A.

Q.

Q.

A.

Now, a couple of things about that.

describes things:

feelings of hopelessness and sleeplessness.

abuse between the ages of eight and thirteen, and

lS: Are you familiar with this term "PTSD"?

term?

(
term to them; they stuck it in the records themselves?

there's an indication that you reported that your mom

was losing it and becoming really sick; that the only

way to get your mother medication was to call the

1

1

1

1

1

1

2

2

2

1

1

2

1

2

2
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that is kind of hard to--

It says

I mean, it 1 s

Looking at Item 3-- and this

The treatment in the hospital was a

There was times that I was put into

By Mr. Jones)

But as I said earlier, I mean, that's something

As far as-- it's pretty legal.

Have you incurred medical expenses as a result

At times.

Q.

Q.

A.

A.

everything ln here, but what I'm interested in is back

on Page 6.

is-- this is, by way of explanation, the things that

MR.LOVE:Theitemsthatarecircledon

here? MR.

JONES:Yes,those.

MR.

LOVE:Isthereanythingelseonhere

you

don'twantusto--

MR.

JONES:No.Iwouldhandyouthe

highlighted one, but it's in the notebook.

legal terms.

medical expense.

places.

you're claiming damages for, monetary damages.

the amount of reasonable medical and custodial expenses

necessarily incurred in the treatment of your injuries

from the date of the incident to the date of trial.

Do you know what that refers to?

of Larry Kelley's conduct?

1

1

1
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places, I know about the August 1995.

2 A. And when I was taken to the hospital before

3 that for my suicide.

Q. When was that?

of '95, more or less?

Have there been any other

I mean, 1-- there's--

That was six months before August

Not kept there though?

So we have that event, we have the

I didn't know that you had been

But I was taken to the hospital for that.

I was treated and released.

Oh, okay.

Correct.

All right.

Somewhere in there.

No.

Was there any CPS investigation stemming from

You were taken to the hospital because you had

I don't know about that.

All right.

No.

All right.

I don't know.

Q.

A. The one that we spoke about where I had

A.

Q.

Q.

A.

A.

Q.

A.

Q.

A.

Q.

A.

attempted.

hospitalized then.

taken an overdose perhaps?

that event to your knowledge?

counseling expenses or hospitalizations since 1995?

August 1995 hospitalization.

1

1

1

1

1

1

2

1

1

1

1

2

2

2

2

2
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earnings"?

what Mr. Kelley did, you were unable to complete your

education?

Not

I would have

Are you saying that you would have

Not-- I mean, no, not that I know of.

What you're saying, I think, is that because of

I would have had an education.

All right.

Is the wages I lost from what had happened to

From?

Do you know what that refers to, "loss of

A.

Q.

A.

Q.

Q.

A.

for childbirth since 1995?

A. To a certain extent.

Q. Tell me what you understand it to mean.

had a career.

other than childbirth, no.

Q. Item 4 is the loss of any earnings sustained by

plaintiff from the time of the incident up until time of

trial.

me.

had earnings during your teenage years that you didn't

have because of this?

A. From the time what had happened to me to this

time, from my molestation to this time.

Q. From age twelve or eleven?

A. To this time.

1

1

1
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14

2

2 and hereby affix my signature that same is true and

131

I, AMY BETZEN, have read the foregoing deposition

3 correct, except as noted above.

2

1

22

1

1
2

26

24

23

1

Given under my hand and seal of office this

1 ~~ __ day of ~~~~2a~~~ , 2003.

THE STATE OF -Z?;C~~--)

COUNTY OF ~~L~~fL~~9-)
1 Before me, ~~J~_~ __~~~P~~ on this day

personally appeared AMY BETZEN, known to me (or proved
1 to me under oath or through ~ )

(description of identity card or other document) to be
1 the person whose name is subscribed to the foregoing

instrument and acknowledged to me that they executed the
13 same for the purposes and consideration therein

expressed.
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NO. 91,048-C-l

;:,:-.-

IN AND FOR .::J

IN TIlE 251sT DISTRICT COURT

:.'~~--- .
. :.::

:.: '. :..-~

'::;:..=
<-..:

POTTER COUNTY, TEXAS-·

§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§
§

Plaintiff,

Al\fi'B.,

v.

Defendants.

\VATCHTO\VERBIDLE A.1\'DTRACT

SOClETY OF NE\" YORK, INC.,
CHRISTIAN CONGREGATION OF
JEHOVAH'S WITNESSES,
DUMAS CONGREGATION OF
JEHOV AIl'S WITNESSES,
Al\JARlLLO-SOUTHWEST
CONGREGATION OF JEHOV AM'S
'HTNESSES and LARRY KELLY,

DEFEl\TDANTS WATCHTO'VER BffiLE Al\'D TRACT SOCIETY OF NEW YORK, INC.,
CHRlSTlt\N CONGREGATION OF JEHOVAH'S WITNESSES, DUMAS

CONGREGATION OF JEHOV AIl'S ,nTNESSES, Al\tARILLO-SOUTffiVEST
CONGREGATION OF JEHOVAH'S V\-lTNESSES'

BRIEF IN SUPPORT OF THEIR MOTION FOR SUlVll\IARY JUDGMENT

Defendants, Watchtower Bible and Tract Societ)' of New York, Inc., Christian Congregation

of Jehovah's Witnesses, Dumas Congregation of Jehovah's Witnesses, and Amarillo-Southwest

Congregation of Jehovah's Witnesses (collectively referred to as "Church Defendants" or

individually referred to by name) file this BriefIn Support of their Motion for Summary Judgment

against all of Plaintiff, Amy B.'s ("Plaintiff") claims against these Church Defendants. The Church

Defendants are entitled to summary judgment as to all of Plaintiff's claims against them because

Plaintiff's claims against the Church Defendants are barred by the applicable statute of limitations,

the Church Defendants are not vicariously liable for the unlawful conduct of Larry Kelley, the

Church Defendants did not o\ve Plaintiff a legal duty to protect her from Larry Kelley, and the
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Church Defendants are not liable to Plaintiff based upon fiduciary duties, fraud or fraudulent

concealment.

I. ApPLICABLE STANDARDS

Summ31Y judgment is intended to be a procedural device by ",'hich a party can bring a case

to completion without the need for a trial "when it clearly appears that only a question of law is

invlolved and that there is no genuine issue of fact." Gaines" Hamman, 358 S.W.2d 557, 563 (Tex.

1962). Summary judgment de,ices allow the Court to "pierce the pleadings and to assess the proof

in order to see whether there is a genuine need for trial." Robinson" Warner-Lambert and Old

Corner Drug, 998 S.W.2d 407, 410 (Tex. App.-Waco 1999, no pet.). Reliance on summary

judgment is particularly appropriate in the face of shot-gun pleadings such as Plaintiff's Original

Petition.

A defendant is entitled to summary judgment on a claim made by a plaintiff if the defendant

can conclusively negate or demonstrate the absence of a genuine issue of material fact as to at least

one of the essential elements of the plaintiff's claim. Additionally, a defendant is entitled to

summary judgment if the defendant can conclusively establish or demonstrate the absence of a

genuine issue of material fact as to each element of an aflimlative defense to a plaintiff's claim. See

Randall's Food Markets, Inc. v. Johnson, 891 S.W.2d 640, 644 (Tex. 1995); see also Kimber ~,

Sideris, 8 S.W.3d 672,674-75 (Tex. App.-Amarillo 1999, no pet.).

n. PLAINTIFF'S CLAIMS AGAINST THE CHURCH DEFENDANTS ARE BARRED BY THE ApPLICABLE

STATUTES OF LIMITATIONS

In this la\vsuit, Plaintiff has asserted the following substantive causes of action against each

of the Church Defendants: 1) sexual assault and battery, per application of the doctrine of

respondeat superior; 2) sexual assault and battery, per the application of the doctrine of ratification;

3) negligence; 4) negligent hiring, retention and supervision; 5) gross negligence; 6) breach of

Church Defendants' Briefin Support of Their Motion for Summary Judgment Page 2
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fiduciary duty; 7) fraud and fraudulent concealment; and, 8) sexual battery, negligence, negligent

hiring, retention and supervision, gross negligence, breach officluciary duty and fraud and fradulent

concealment, per application of the doctrines of alter ego and single business enterprise.

Each one of Plaintiff's claims against the Church Defendants accrued, at the very latest, on

June 5,1998, i.e., the date on which Plaintitlreaehed the age of majority under Texas lawI See

Plaintiff's Original Petition, ~23; see also Tex. Civ. Prac. & Rem. Code §129.001. Plaintiff did not

file this lawsuit until June 3, 2003. See Plaintiff's Original Petition. As a result, all of Plaintiff's

claims against the Church Defendants are barred by the applicable statute oflimitations. Thus, there

exists no genuine issue of material fact as to any essential element of Church Defendants'

affirmative defense of limitations, and the Church Defendants are entitled to summary judgment on

said claims.

A. Plaintiff's Claims of Fraud, Fraudulent Concealment and Breach of Fiduciary Duty
Against Church Defendants are Barred by the Four-Year Statute of Limitations

It is well settled under Texas law that claims of fraud, fraudulent concealment and breach of

fiduciary duty must be brought within four years after the date the claims accrue. See Tex. Civ.

Prac. & Rem. Code §16.004(a)( 4) and (5). Plaintiff's fraud, fraudulent concealment and breach of

fiduciary duty claims against the Church Defendants accrued, at the very latest, on June 5, 1998,

i.e., the date on which Plaintiff reached the age of majority under Texas law. See PlaintitI's Original

Petition, ~23; see also Tex. Civ. Prac. & Rem. Code §129.001. Plaint ifI did not file this lawsui t until

I There is substantial and compelling evidence in this case that Plaintiff was not only aware of Larry Kelley's sexual
abuse and damages resulting therefrom long before Plaintiff reached the age of majority under Texas law, but also
that Plaintiff sought treatment for her injuries before she turned eighteen_ See Kell171- Ke1Il75; Ke1l181- KeIl189
and Dep of Amy. B., p. 36, lines 5-18; p. 39, lines 20-25; pp. 40-41; p. 42, lines 1-13; p. 54, lines 5-17; p. 57, lines
15-25; p_ 58; p. 59, line I; p. 61, lines 18-25; p. 62, lines 1-6; p. 63, lines 21-25; pp. 64-66; p. 67, lines 1-15; p_ 69,
lines 21-25; p. 70, lines 1-4; p. 71, lines 4-12; p. 75, lines 20-25; p. 76, lines 1-20; p. 101, lines 10-25; p. 102; p. 103,
lines 1-3, attached as Exhibits 2 and 3 of Aff. of Christopher Jensen. However, in the interests of judical economy
and the Court's efficient resolution of this Motion, Defendants will assume that Plaintiffs cause of action accrued,
at the very latest, on June 5, 1998. However, Defendants reserve the right to challenge the date of accrual of
Plaintiff s claims against Defendants in the future. Additionally, Defendants specifically reserve the right to present
evidence at a future trial, if one is necessary, of Plaintiffs injury, the consequences thereof, damages, effects or
treatments sought by Plaintiff before she reached the age of majority under Texas law.

Church Defendants' Brief in Support of Their Motion for Summar)' Judgment Page 3
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June 3, 2003. See Plaintitf's Original Petition. As a result, Plaintiff's fraud, fraudulent concealment

and breach of fIduciary duty claims against the Chmch Defendants are baITed by the applicable four

year statute of limitations. Therfore, there exists no genuine issue of matetial fact as to any essential

element of the Church Defendants' affinnative defense of limitations as to Plaintiff's fraud,

fraudulent concealment and breach of fidicuary duty claims against the Church Defendants, and the

Church Defendants are entitled to summary judgment on those claims as a matter oflm.v.

B. Plaintiff's Claims of Negligence, Negligent Hiring, Retention and Supervision and
Gross Negligence Against Defendants are BaITed by the Two-Year Statute of
Limitations

It is well settled under Texas law that claims sounding in negligence, such as negligence,

negligent hiring, retention and supervision and gross negligence must be brought within two years

after the date those claims accme. See Tex. Civ. Prac. & Rem. Code §16.003;2 see also Gillespie v.

Fields, 958 S.W.2d 228, 230-31 (Tex. App.-Tyler 1997, pet. denied). Plaintiff's negligence,

negligent hillng, retention and supervision and gross negligence claims against the Church

Defendants accmed, at the very latest, on June 5, 1998, i.e., the date on which Plaintiff reached the

age of majority under Texas law. See Plaintiff's Original Petition, ~23; see also Tex. Civ. Prac. &

Rem. Code §129.001. Plaintiff did not file this lawsuit until June 3, 2003. See Plaintiff's Original

Petition. As a result, Plaintiff's negligence, negligent hiring, retention and supervision and gross

negligence claims against the Church Defendants are balTed by the applicable statute of limitations.

2 Section 16.003 provides an exception to the two-year limitations period if the claim falls within the provisions of
TEX. Ctv. PRAC. & REM. CODE §16.045, which allows for a five-year limitations period "if the injury arises as a
result of conduct that violates: (I) Section 22.011. Penal Code (sexual assault); or (2) Section 22,021, Penal Code
(aggravated sexual assault)." Section 16.0045 applies only to Plaintiff's sexual assault and battery claims against
the pe'1Jetrator, Larry Kelley, and not to the alleged negligence and other tort claims Plaintiff brought against the
Church Defendants, since the Church Defendants, as corporate entities, could not engage in the criminal activities
contemplated by §§22.0 II and 22.021 of the Penal Code. However, in the unlikely event that the Court determines
that the five-year limitations period applies to Plaintiff's claims against Church Defendants under a theory of
vicarious liability, the Church Defendants will conclusively prove, in the second part of this Motion, tbat there exists
no genuine issue of material fact as to Plaintiff s theories of vicarious liability and that the Church Defendants are
entitled to judgment on Plaintiff's sexual assault and battery claims, brought directly against Church Defendants, as
a matter oflaw.

Church Defendants' Briefin Support ofTbeir Motion for SUllllllal')' .Judgment Page 4
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Thus, there exists no genume issue of material fact as to any essential element of Church

Defendants' affimlative defense of limitations as to Plaintiff's negligence, negligent hiring, retention

and supervision and gross negligence claims against Church Defendants, and the Church

Defendants are entitled to summary judgment on those claims as a matter oflaw.

IlL THE SUMMARY JUDGME1'iT EVIDENCE CONCLUSIVELY NEGATES ONE OR MORE OF THE

REQUISITE ELEl\JENTS TO ESTABLISH VICARIOUS LIABILITY

Alternatively, should this Court find that Plaintiffs claims of vicarious liability for Larry

Kelley's sexual assault and battery, negligence, negligent hiring, retention and supervision, gross

negligence, breach of fiduciary duty, fraud and fraudulent concealment are not barred by the

applicable statute of limitations, the Church Defendants move for summary judgment on those

same claims because there exists no genuine issue of material fact as to the requisite elements of

to establish vicarious liability for LaITYKelley's sexual assault and battery of the Plaintiff.

Plaintiff alleges that the Church Defendants are vicariously liable for Larry Kelley's

sexual assault and battery of the Plaintiff through application of the doctrines of respondeat

superior and ratification because Larry Kelley was acting as the Church Defendants' agent

during the time period in which he sexually abused her. Although this is not true,3 for the sake

of argument, the Church Defendants will prove that as a matter of law the Church Defendants

cannot be held vicariously liable for the sexual assault and battery perpetrated by Lan)' Kelley,

even if Larry Kelley acted as their agent.4

3 See Affidavit of Charles Regal.
'I Larry Kelley was not acting in any appointed position within any congregation of Jehovah's Witnesses or any
coporale entity used by Church Defendants during the lime period Plaintiff alleges she was abused. See Affidavit of
Charles Regal. Rather, Larry Kelley was simply a member of Defendant Amarillo-Southwest Congregation as were
Plaintiff's mother and father. See Affidavits of Charles Regal and Larry Kelley.

Church Defendants' Brief in Support of Their Motion for Summa~- Judgment Page 5
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A. Respondeat Superior & Agents5

Under Texas law, a principle may be held liable for the intentional tmis of its agent only

if the act is committed within the scope of the authority granted to the agent by the principle.

See E.R. A1i1ler v. Tmvne Services, Inc .. 665 S.W.2d 143145 (Tex. App.-Houston [1st Dist.]

1984,110 writ.) This is particularly applicable in a religious context, since "sexual misconduct by

a member of the clergy is, by the weight of the authority, beyond the scope of employment of the

cleric." Sanders v. Casa View Baptist Church, 898 F.Supp. 1169, 1179 (N.D. Tex. 1995), ajf'd.,

] 34 F.3d 33] (5th 1998); accord, Doe v. South Central Spanish District of the Church of God,

NO.05-01-01850-CV, 2002 WL 31296620 at *4 (Tex.App.-Dallas)(not designated for

publication). In this case, Larry Kelley \vas neither a member of the clergy nor an employee.

See Affidavits of Larry Kelley and Charles Regal.

In order to prevail on Plaintiffs allegation that the Church Defendants are vicariously

liable for the sexual assault and battery perpetrated on the Plaintiff by Larry Kelley, the Plaintiff

must prove that Larry Kelley was an agent of the Church Defendants and was authorized by the

Church Defendants to sexually assault the Plaintiff. The summary judgment evidence

conclusively negates those essential elements of Plaintiff s claim.

Larry Kelley was not, at any relevant time, an agent of the Church Defendants. See

Affidavits of Larry Kelley and Charles Regal. Larry Kelley was not told, instructed or directed

by any Church Defendant to communicate or attempt to communicate with Plaintiff. Id. Larry

Kelley did not ask, nor did he receive permission from any Church Defendant to communicate or

attempt to communicate with Plaintiff. Id. Larry Kelley was not told, instructed or directed by

5 Plaintiff has not alleged that Larry Kelley \vas an employee of the Church Defendants. However, even if she did,
the elements are substantially similar. Under Texas law, an employer may be held liable for the conduct of its
employees only if the conduct is committed within the scope of the employee's general authority, in furtherance of
the employer's business and for the accomplishment of the object for which the employee is employed. See
Robertson Tank Lines, fnc. v. Van Cleave, 468 S.W.2d 354, 357 (Tex. 1971).

Church Defend'lnts' Brief in Support of Their Motion for Summary Judgment Page 6
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the Church Defendants to meet or attempt to meet the Plaintiff. ld. Larry Kelley did not ask, nor

did he receive pennission from the Church Defendants to meet or attempt to meet the Plaintiff.

ld. Larry Kelley was not told, instructed or directed by the Church Defendants to instruct,

mentor or teach the Plaintiff. ld. Larry Kelley did not ask, nor did he receive pern1ission from

the Church Defendants to instruct, mentor or teach the Plaintiff. Most importantly, Larry Kelley

was never told, instructed or directed by the Church Defendants, specifically or generally, to

sexually assault or batter anyone, including the Plaintiff. Id. Larry Kelley did not ask, nor did

he receive pennission from the Church Defendants, specifically or generally, to sexually assault

or batter anyone, including the Plaintiff. ld.

Further, Larry Kelley's sexual assault and battery of Plaintiff was condemned by the

Church Defendants and stands unilaterally inapposite to Scriptural doctrines, teachings and

practices espoused by the Church Defendants. ld. As such, Larry Kelley's sexual assault and

battery of the Plaintiff cannot be said to have furthered the interests or purposes of the Church

Defendants.

For these reasons, the Church Defendants are entitled to judgment as a matter of law on

Plaintiffs claims that the Church Defendants are vicariously liable for the conduct of their

alleged agent, Larry Kelley.

B. Ratification

There are only a few situations in which one can be held vicariously liable for the torts of

another through application of the legal theory of ratification where the alleged ,,,,rong consists of

an assault and battel)'. Sheffield v. Central Freight Lines., Inc., 435 S.W.2d 954, 956 (Tex. Civ.

App.-Dallas 1968, no lvrit). In order for one to be held vicariously liable for the torts of

another under a ratification theory, a plaintiff must prove the follo,ving: 1) that, after learning of

Church Defendants' Bf'ief in Support of Their Motion for Summary Judgment Page 7
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the assault and battery, the defendant believed it was justified and approved the same; and 2) that

the assault and battery was done in the defendant's interest or was intended to further some

purpose of the defendant. Id. In this case, in order to prevail on its allegation that the Church

Defendants ratified and are thus vicariously liable for Larry Kelley's sexual assault and battery

of the Plaintiff, Plaintiff must prove that, after learning of the assault and battery, the Church

Defendants believed Lany Kelley's assault of the Plaintiff was justified and approved the same

and that Lany Kelley's sexual assault and battery of the Plaintiff was done in furtherance of the

Church Defendants' interests or was intended to further some purpose of the Church Defendants.

The summalY judgment evidence conclusively negates these essential elements of Plaintiffs

claim.

First, Larry Kelley's conduct contradicts the Church Defendants' beliefs, teachings and

practices, so that it cannot be said that Defendants' later approved Larry Kelley's sexual assault

of the Plaintiff or believed it was justified. See Affidavit of Charles Regal.

Second, Lany Kelley's sexual assault of the Plaintiff was not committed in furtherance of

the interest of the Church Defendants, nor for any purpose of the Church Defendants_ See

Affidavits of Larry Kelley and Charles Regal. As indicated, Larry Kelley's sexual assault of the

Plaintiff stands in stark contradiction to the teachings, beliefs and practices of Church

Defendants. Id. Further, Larry Ke]]ey's sexual abuse of the Plaintiff was undoubtedly the

product of Lany Kelley's own personal sexual desires and criminal purposes. For these reasons,

the Church Defendants are entitled to judgment as a matter of law on Plaintiffs claims that

Church Defendants ratified Larry Kelley's sexual assault and battery of the Plaintiff.

Church Defendants' Brief in Support of Their Motion for Summary Judgment
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IV. THE CHURCH DEFENDANTS DID NOT OWE PLAINTIFF A LEGAL DUTY UNDER TEXAS LAW

Alternatively, Church Defendants also move for summary judgment on Plaintiff's alleged

negligence, gross negligence and negligent hiring and supervision claims because there exists no

genuine issue of material fact as to whether the Church Defendants owed Plaintitf a legal duty to

protect her from Larry Kelley.

Essentially, all of Plaintiff's claims against Church Defendants revolve around allegations

that Church Defendants failed to take affinnative steps, whether it be reporting Larry Kelley's

history of child abuse to secular authorities or various other actions, after Church Defendants knew

or should have known that Larry Kelley might sexually abuse the Plaintiff. Each one of Plaintiff's

claims, excepting her sexual assault and battery claims brought against Church Defendants, via the

application of several vicarious liability doctrines, require Plaintiff to identify and prove the

existence of a legal duty that Church Defendants owed to the Plaintiff.

Negligence requires "( 1) a legal duty owed by one person to another; (2) a breach of that

duty; and (3) damages proximately resulting from the breach." Firestone Steel Prods. Co. }~

Barajas, 927 S,W.2d 608, 613 (Tex. 1996). "It is fundamental that the existence of a legally

cognizable duty is a prerequisite to all tort liability." GrafFv. Beard, 858 S.W.2d 918, 919 (Tex.

1995). The existence of a legal duty is a question of law that this Court must decide and is a proper

subject of a motion for summary judgment. See Butcher v. Scott, 906 S.W.2d 14, IS (Tex. 1995).

A legal duty can either be a duty imposed by statute or exist under common law. In this

case, the Texas child abuse rep0l1il1g statute cannot be used to establish a duty in tort based on the

Church Defendants alleged failure to rep0l1 past instances of Larry Kelley's sexual abuse to secular

authorities, the Plaintiff or anyone else. Nor does Texas law impose a common law duty on Church

Defendants to take affirmative steps to protect Plaintiff from LaITYKelley.

Church Defendants' Brief in Support of Their Motion for Summary Judgment Page 9
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A. There is no statutory duty.

Plaintiff's claims against the Church Defendants include allegations that the Church

Defendants had a duty to report Larry Ke1Jey's history of child abuse to secular authorities, the

Plaintiff or the Plaintiff's parents. In support of this proposed legal duty, PlaintitI will most likely

refer the Court to Tex. Fam. Code §261.1 01, which provides:

(a) A person having cause to believe that a child's physical or
mental health or welfare has been adversely affected by abuse or
neglect by any person shall immediately make a report as provided
by this subchapter.

(b) If a professional has cause to believe that a child has been
abused or neglected or may be abused or neglected, or that a child
is a victim of an ofTense under Section 21.11, Penal Code, and the
professional has cause to believe that the child has been abused as
defined by Section 261.001, the professional shall make a report
not later than the 48th hour after the hour the professional first
suspects that the child has been or may be abused or neglected or is
a victim of an offense under Section 21.11, Penal Code. A
professional may not delegate to or rely on another person to make
the report. In this subsection, "professional" means an individual
who is licensed or certified by the state or who is an employee of a
facility licensed, certified, or operated by the state and who, in the
BannaI course of official duties or duties for which a license or

certification is required, has direct contact with children. The term
includes teachers, nurses, doctors, day-care employees, employees
of a clinic or health care facility that provides reproductive
services, juvenile probation officers, and juvenile detention or
correctional officers.

(c) The requirement to report under this section applies without
exception to an individual whose personal communications may
otherwise be privileged, including an attorney, a member of the
clergy, a medical practitioner, a social worker, a mental health
professional, and an employee of a clinic or health care facility that
provides reproductive services.

(d) Unless waived in writing by the person making the report, the
identity of an individual making a report under this chapter is
confidential and may be disclosed only:

(l) as provided by Section 261.10 1; or

Church Defendants' Brief in Support of Their Motion for SummaI!' .Judgment Page 10

169



(2) to a law enforcement officer for the purposes of conducting a
criminal investigation of the report.

While a person may be charged and convicted of a criminal offense if found to have violated the

reporting requirement in §26 L 10 I, the Supreme Court of Texas, in Perry v. s.N., held

unequivocally that a violation of §261.1 01 does not constitute negligence per se and does not

establish a duty and standard of conduct in tort. 973 S.W.2d 301, 309 (Tex. 1998). Accordingly,

in order for the Church Defendants to be potentially liable under Plaintiffs claims, the Plaintiff

must prove that the Church Defendants had a common law duty to take affim1ative steps to

protect Plaintiff from Larry Kelley.

B. There is no common law duty.

An analysis of applicable Texas law leads to the conclusion that Church Defendants did

not owe the Plaintiff a common law duty to protect her from Lany Kelley. In addition, the

implication of religious protections afforded by the First Amendment further supports the lack of

a duty to Plaintiff under these circumstances. Generally, under Texas Ia"", a person does not

have a legal duty to protect another person from the criminal acts of third parties. See Butcher,

906 S.W.2d at 15. More specifically, Texas courts have refused to hold that there is a common

law duty to protect a child from abuse. See Perry, 973 S.W.2d at 303-04, citing Golden Spread

Council, Inc. v. Akins, 926 S.W.2d 387, 291-92 (Tex. 1996); Butcher, 906 S.W.2d at 15-16. In

fact, in Perry, the Texas Supreme Court noted that Texas' lack of a common law duty (0 report

child abuse weighed heavily against Tex. Fam. Code §26l. 10 l' s being used as a basis for a

negligence per se claim. 973 S.W.2d at 306-07. As such, even in the context of child abuse,

Texas abides by the general rule that a person has no legal duty to protect another from the

criminal acts of a third-party. Therefore, under the general rule in Texas, Church Defendants in

this case had no legal duty to prevent Plaintiff from being abused by Larry Kelley.

Chu rch Defendants' Brief in Support of Their )Iotion for Summary Judgment Page 11
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Other jurisdictions have reached the same result. The Maine Supreme COUI1faced this

same issue when confronting very similar facts to the case at hand in Bryan R v. Watchtower

Bible and Tract Societv of New York, Inc., 738 A.2d 839 (Maine 1999), cert. denied, 528 U.S.- . '.

1189 (2000), In Bl)'an R., the plaintiff alleged that an adult member of his local congregation,

sexually abused him during his adolescent years, and that at some time in the past, the defendant

had molested a different minor member of the congregation and that the elders of the

congregation \vere informed of this incident. In response to the prior abuse of the other child, the

defendant \vas formally "demoted" and "privately rebuked" by the Elders of the congregation,

but was allowed to remain an "ordinary member of the church." The Elders did not alert the

members of the congregation to Baker's misdeeds. The plaintiff further alleged that the

defendant was then able to earn his trust and confidence because the church placed the defendant

[an adult] in a position of leadership and respect. The court "decline[d] to recognize a general

common law duty on the part of an organization such as a church to protect its members from

each other." Jd. at 845. The court fbrther reasoned that "[t]he creation of an amorphous

common law duty on the palt of a church or other voluntary organization requiring it to protect

its members from each other would give rise to 'both unlimited liability and liability out of all

proportion to culpability.'" Id. at 847 (citations omitted). In granting Watchtower's motion to

dismiss, the Maine Supreme Court did not allow a general common law duty to be imposed on

voluntary organizations to protect their members from one another.

It naturally follows, therefore, that Plaintiffs negligent hiring, retention and supervision

claims fail as a matter of law as well. Since Lany Kelley did not serve as an elder or ministerial

servant or in any other appointed position on behalf of any of the Church Defendants, he could

not have been "hired, retained or supervised" by Church Defendants. See Affidavit of Chuck

Church Defendants' Brief in SUppOl't of Their Motion for Summary Judgment Page 12
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Regal. Further, for the reasons stated above, since Larry Kelley was simply a member of

Defendant Amarillo-Southwest Congregation, the Church Defendants had no duty to supervise

his activities.

For these reasons, the Church Defendants have conclusively negated a requisite element

of Plaintiffs negligence causes of action by showing they did not owe Plaintiff a legal duty to

take affirn1ative steps to protect her from fellow church member Larry Kelley. Therefore, the

Church Defendants are entitled to summary judgment on Plaintiffs claims of negligence, gross

negligence, and negligent hiring, retention and supervision as a matter oflaw.

C. Creation of a duty would violate the First Amendment.

As previously noted, the application of the general rule, providing that a person does not

owe another a legal duty to protect them from the criminal acts of a third party, is further

strengthened by the religious protections afforded by First Amendment of the United States'

Constitution. In Serbian Orthodox Diocese for the United States of America and Canada v.

Milivolevich, the United States' Supreme Court was confi-onted with a case, in which the legal

merits of the action necessarily turned on whether a church had lawfully defrocked a bishop in

accordance with church law. 426 U.S_ 696 (1976). The Court held that the federal and state

courts were ban-ed by the religious protections of the First Amendment from adjudicating issues

of church governance. The Court wrote:

The fallacy fatal to the judgment of the Illinois Supreme Court is
that it rests upon an impermissible rejection of the decisions of the
highest ecclesiastical tribunals of this hierarchical church upon the
issues in dispute, and impem1issibly substitutes its own inquiry into
church polity and resolutions based thereon of those disputes.
Consistently with the First and Fourteenth Amendments "civil
courts do not inquire \vhether the relevant (hierarchical) church
governing body has power under religious law (to decide such
disputes). ... Such a determination .. _ frequently necessitates the
interpretation of ambiguous religious law and usage. To permit

Church Defeodants' Brief in Support of Their J\1olion for Summary Judgment Page 13
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civil courts to probe deeply enough into the allocation of power
within a (hierarchical) church so as to decide ... religious law
(governing church polity) ... would violate the First Amendment
in much the same manner as civil determination of religious
doctrine." Md. & Va. Churches v. Sharpsburg Church, 396 U.S.
367, 369,90 S.Ct. 499, 500, 24 L.Ed.2d 582 (1970) (Brennan, 1.,

concun·ing). For where resolution of the disputes cannot be made
without extensive inquiry by civil courts into religious law and
polity, the First and Fourteenth Amendments mandate that civil
courts shall not disturb the decisions of the highest ecclesiastical
tribunal within a church of hierarchical polity, but must accept such
decisions as binding on them, in their application to the religious
issues of doctrine or polity before them. Serbian, 426 U.S at 708­
09.

In other words, the First Amendment prevents a secular court from inquiring as to the

reasonableness, adequacy or constitutionality of a church's religious beliefs, doctrines and

practices as they relate to internal church governance. See id.

In this case, Plaintiff appears to argue that because Church Defendants follow certain

internal procedures to investigate claims of misconduct, they assumed some type of duty even in

the absence of a statutory or common law duty otherwised imposed against other types of

defendants. In essence, Plaintiff argues that the internal church procedure prescribed by

Defendants' beliefs is flawed, and that this "flaw" imposes an otherwise non-existent duty on

Defendants. Ho,"vever, the First Amendment precludes this type of evaluation of Defendants'

internal church governance. The Court is prevented by the First Amendment and Serbian from

passing upon the reasonableness of the Church Defendants' policies or conduct in this case

because the Church Defendants alleged breach of duty would necessarily turn on the adequacy or

reasonableness of the Church Defendants' internal governance and practices as they relate to

child abuse. Additionally, this Court's evaluation and eventnal judgment in regards to a breach

of an internally created system of reporting child abuse ,"vould undoubtedly result in excessive

entanglement with Defendants' religious practices and policies, and, as such, would also violate

Church Defendants' Briefio Support of Their Motion for Summary Judgment lPage 14
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the First Amendment's Establishment Clause. See Turner v. Chuch of Jesus Christ of Latter-Day

Saints, 18 S.W.3d 877 (Tex.App.~Dallas 2000, pet denied), cert. denied 533 U.S. 951.

Therefore, this Court's adoption of a new duty to repori and prevent child abuse by a third pariy

should be avoided because such a mling would undoubtedly jeopardize the Church Defendants'

religious rights under the First Amendment.

For these reasons, this case tlts squarely within the general rule in Texas that a person has

no legal duty to another person to prevent the criminal acts of a third party. The Church

Defendants did not owe the Plaintiff a legal duty to take affirmative steps to protect Plaintiff

from Larry Kelley and, as such, Church Defendants are entitled to summary jugdment on

Plaintiff's claims as a matter of law.

IV. THE ESTABLISH.i\IENT CLAUSE PREVENTS THE FINDING OF A FIDUCIARY RELA TIONSHIP.

Absent a legal duty and or a fiduciary relationship already recognized in the State of Texas,

the Plaintiff must necessarily establish her claim to a fiduciary relationship based upon the

teachings, beliefs and practices of the Church Defendants. Having conclusively negated any legal

duty and in the absence of a fiduciary duty imposed by law between churches and parishoners,6 the

Church Defendants move for summary judgn1ent on Plaintiff's claims of breach of fiduciary duty.

The Establishment Clause of the U.S. Consitution prohibits an inquiry into the relationship between

Plaintiff and the Church Defendants.

A "fiduciary relationship is an extraordinary one and will not be lightly created."

Stephanz v. Laird, 846 S.W.2d 895, 901 (Tex. App.~Houston 1991). "A fiduciary relationship

exists when the parties are under a duty to act for or give advice for the benefit of another upon

6 Doe XV v. Roman Catholic Diocese of Dallas, 2001 WL 85693 (Tex. App.-Dallas)(not designated for
publication)("Doe has cited no authority, and we have found none, for the proposition that a church or religious
leader owes a fiduciary duty to church members. In fact, this Court has held that a church owes no fiduciary duty
even to a missionary appointed and trained by the church").

Church Defendants' Brief in Support of Their 'lotion for Summar~' Judgment P'age 15

174



matters within the scope of the relationship." Id. 'To recover for breach of fiduciary duty, the

plaintiff must establish the defendant was the plaintiffs fiduciary." Mver v. Cuevas, 119 S.W.3d

830, 836 (Tex. App.-San Antonio 2003). This is accomplished by proving the existence of a

fiduciary or confidential relationship between the paliies.

The Church Defendants are entitled to summary judgment because the Church

Defendants do not owe any legal duty to Plamtiff and the law does not recognize a general

fiduciary duty between churches and parishioners. Assuming arguendo this was not the case,

this Court is still prohibited from determining whether a confidential relationship exists between

Church Defendants and the PlaintitI because such a judicial inquiry \vould require this Court to

consider facts that "involve either religious doctrine and practices or the internal policies of the

Church. . . . and would require the courts to interpret religious doctrine, practices, and the

internal policies of the Church." See Turner v. Chuch of Jesus Christ of Latter-Day Saints, 18

S.W.3d 877 (Tex.App.-Dallas 2000, pet denied), cert. denied 533 U.S. 951. Such an inquiry is

prohibited by the Establisment Clause of the First Amendment. Jd.; accord. Hmvkins v. Trinity

Baptist Church, 30 S.W.3d 446, 454-53 (Tex. App.-Tyler 2000) (noting that the plaintiff

"failed to cite any Texas authOlity establishing that Texas recognizes a fiduciary relationship

between a pastor and member); Doe XV v. Roman Catholic Diocese of Dallas, No. 05-99-01774­

CV, 200J WL 856963, at *3 (Tex. App.-Dallas) (not designated for publication) (stating that

the court was unable to find any Texas authority for "the proposition that a church or religious

leader owes a fiduciary duty to church members").

Therefore, the Church Defendants are entitled to summary judgment on Plaintiffs claims

of breach of fiduciary duty because the Plaintiff was not owed a duty by the Church Defendants

Church Defendants' Brief in Support of Their Motion for Summary Judgment Page 16
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and the Plaintiff cannot establish a fiduciary relationship based upon the beliefs and practices of

a church.

v. CONCLUSION

The facts that underlie this lawsuit are deeply troubling. Larry Kelley's criminal actions

have energized the emotions of all parties in this lawsuit. As human beings, it is understandable,

if not natural, for all parties to attempt to harness feelings of tear, SOlTOW, remorse, anger and

revenge and refocus those emotions in arguments before this Court. However, through the thick

morass of human emotion, there remains the steady and constant beacon of the law, which alone

must guide this Court in its resolution of this lawsuit. Under Texas law, all of Plaintiffs claims

are barred, either by applicable statutes oflimitations, the inability of the Plaintiff to establish the

Church Defendants' liability through several theories of vicarious liability or, alternatively, the

absence of a legal duty. As such, the Church Defendants are entitled to summary judgment.
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NO. 91, 048 - C

VS. IN AND FOR

AMY B. THE 251ST DISTRICT COURT

POTTER COUNTY, TEXAS

Hanks, Certified Shorthand Reporter

REPORTER'S CERTIFICATION
DEPOSITION OF AMY BETZEN

NOVEMBER 13, 2003

I, Janice A.

Mr. Hartley Hampton and Mr. Greg Love - 0
Mr. Marvin Jones - 2 HRS:47 MIN

Mr. Ronald Spriggs - 0

That the deposition transcript was submitted on

That the witness, AMY BETZEN, was duly sworn by the

That the amount of time used by each party at the

That pursuant to information given to the deposition

by DECEMBER 22, 2003;

following includes counsel for all parties of record:

deposition is as follows:

officer at the time said testimony was taken, the

in and for the State of Texas, hereby certify to the

is a true record of the testimony given by the witness;

following:

the witness for examination, signature and return to me'

DECEMBER 2, 2003, to the witness or to the attorney for

WATCHTOWER BIBLE AND TRACT
SOCIETY OF NEW YORK, INC.,
ET AL

officer and that the transcript of the oral deposition

2

2

2

2

2

1

1

1

1
1

1

1

1

2

1

1
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otherwise interested in the outcome of the action.

203 of TRCP will be certified to after they have

day ofCertified to by me this

Further certification requirements pursuant to Rule

I further certify that I am neither counsel for,

related to, nor employed by any of the parties or

taken, and further that lam not financially or

occurred.

attorneys in the action in which this proceeding was

Mr. Hartley Hampton and Mr. Greg Love,
Attorneys for Plaintiff

Mr. Marvin Jones, Attorney for Defendants
Watchtower Bible and Tract Society of New York, Inc., et
al

Mr. Ronald Spriggs, Attorney for Defendant
Larry Kelley
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That $563.00 is the deposition officer's charges to
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deposition officer by DECEMBER 22, 2003;

to Mr. Marvin Jones, Custodial Attorney;

transcript and any copies of exhibits;

,

served on all parties shown herein on and filed with the

Rule 203.3, and that a copy of this certificate was

the Defendants Watchtower Bible and Tract Society of New
I

York, Inc., et aI, for preparing the original deposition

Certified to

Clerk.

.~. _ • ."W _ ••.
• _ f I -. I .i •...~_.

; . ~. -. : ..- .
ro, "'. :::~ C\: ~'. - ::'

'.: ". :-.'::~-~.

2

1

1

2

1

2

1

1

1

2

1

1

1

2

180



,'''-­
-~- -~

e-

No.9t048-C

vs.

AMYB.
Plaintiff

§
§
§
§
§

\"IATCHTOVVER BIBLE AND TRACT §
SOCIETY OF NEW YORK, INC., §
WATCHTOWER BIBLE AND TRACT §
SOCIETY OF PENNSYLVANIA, INC., §
CHRISTIAN CONGREGATION OF §
JEHOV AH'S WITNESSES, DUMAS §
CONGREGATION OF JEHOVAH'S §
WITNESSES, AMARILLO-SOUTHWEST §
CONGREGATION OF JEHOVAH'S §
WITNESSES and LARRY KELLEY §

Defendants. §

IN THE DISTRICT COURT OF

POTTER COUNTY, TEXAS

251ST JUDICIAL DISTRICT

PLAINTIFF'S RESPONSE TO DEFENDANTS' WATCHTOWER BIBLE AND
TRACT SOCIETY OF NEW YORK, INC., CHRISTIAN CONGREGATION OF

JEHOVAH'S WITNESSES, DUMAS CONGREGATION OF JEHOVAH'S
WITNESSES AND AMARILLO-SOUTHWEST CONGREGATION OF

JEHOVAH'S WITNESSES MOTION FOR SUMMARY JUDGMENT

TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, AIvIY B., Plaintiff in the above entitled and numbered cause, and

files this Response to Defendants' Watchtower Bible and Tract Society of New York,

Inc., Christian Congregation of Jehovah's Witnesses, Dumas Congregation of Jehovah's

Wih1esses and Amarillo-Southwest Congregation of Jehovah's Witnesses1 Motion for

Summary Judgment and in support would show the following:

A II: ]q
lU~~M~R \ 0 . "

I These Defendant entities are collectively referred to herein as the "Watchtower Defendallts'~~. 0 r01.:~;-C{. TC ~':."~

pOl IL, ~J. 1Y __
~-"'1~ --
'i~: -,~.-;...-.-
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1.
INTRODUCTION

The Watchtower Defendants have moved for sUlmnary judgment on the

following grounds:2

• That Plaintiff's claims are barred by limitations;
• That they owed no duty to Plaintiff; and
• That recognition of a duty in this case is barred by the First Amendment.

The standards for granting a motion for sununary judgment are well established.

As 111.andatedby the Texas Supreme Court, they are:

1. The movant for surrunary judgment has the burden of showing that there
is no genuine issue of material fact and that it is entitled to judgment as a
matter of law.

2. In deciding whether there is a disputed material fact issue precluding
summary judgment evidence favorable to the non-movant must be taken
as true.

3. Every reasonable inference must be indulged in favor of the non-movant
and any doubts resolved in its favor.

4. Evidence that favors the movant's position may not be considered unless
it is uncontradicted.

Great Am. Reserve Ins. Co. v. San Antonio Plumbing Supply Co., 391 S.W.2d 41, 47 (Tex.

1965); Montgomery v. Kennedy, 669 S.W.2d 309, 310-11 (Tex. 1984); l-Vilcox v. St. Man/s

University of San Antonio, 531 S.W.2d 589, 592-93 (Tex. 1975). See also City of Houston v.

Clear Creek Basin AuthoritJj, 589 S.W.2d 671 (Tex. 1979); Nixon v. !vIr. PropertJj !vIan., 690

S.\V2d 546 (Tex. 1985).

2 The Watchtower Defendants also moved for summary judgment on the issues of respondeat superior, negligence
per se and ratification. Although LarTYKelley was an agent of the Watchtower Defendants, Plaintiff does not seek
to hold the Watchtower Defendants liable under a theory of respondeat superior nor is she claiming negligence per
se. Plaintiff is filing a Second Amended Petition that does not asseli a ratification claim. Therefore, the portions of
Watchtower Defendants' motions that concern respondeat superior, negligence per se and ratification are irrelevant.

2
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This Court should deny the \t\fatchtower Defendants' Motion for Sununary

Judgment in its entirety. The \Vatchtov,rer Defendants have not established the

affirmative defense of limitations and Plaintiffs summary judgment proof establishes

that the Watchtmver Defendants did owe a duty' to Plaintiff. Finally, the Watchtower

Defendants have not established that the recognition of a duty in this instance would

violate the First Amendment.

II.
ARGUMENTS AND AUTHORITIES

A. Plaintiff's Claims Al'e Not Barred By Limitations

Despite the fact that all of Plaintiffs claims arise as a result of sexual assault,

Defendants urge this Court to igl10re the five-year limitations period prescribed for

such claims in See. 16.0045 of the Civil Practice and Remedies Code. TIlat section

provides in relevant part:

/I A person must bring suit for personal injuries not later than
five years after the day the cause of action accrues if the
injury arises as a result of conduct that violates:
(1) Section 22.011, Penal Code (sexual assault)"

Defendants argue, without citing any authority, that Sec. 16.0045 applies only to suits

against the assailant and others who may be vicariously liable. However, that

argwllent ignores the wording of the statute and the relationship between the three key

terms: injury, cause of action and conduct.

See. 16.0045 focuses on conduct th.at causes an injury, rather than conduct that gi'Ues

rise to a cause of action. This distinction is both critical and dispositive.

3
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Multiple causes of action against multiple parties may anse from the same

conduct. See Rule 48 and 40, T.R.c.P. By limiting neither the class ot defendants nor

the cause(s) of action asserted, the Legislature has written Sec. 6.0045 to apply to any

cause of action against any defendant who may be liable for an injury arising from

conduct that violates the two Penal Code sections.

If the Legislature had intended the provlslOn to have the effect argued by

Defendants, it would have simply said so. It would have specified that the section

applied only to a defendant alleged to have violated See. 22.011 of the Penal Code. For

example, it could have said:

"A person must bring suit for personal injuries not later than
five years after the day the cause of action accrues against a
person whose conduct violates:
(1) Section 22.011,Penal Code (sexual assault)."

TIrroughout Chapter 16 of the Civil Practices and Remedies Code, the Legislature

has focused variously on the injury, the cause of action, the conduct, or even the type of

defendant, depending on the intended result.3 The Legislature must be presumed to

have known what it was doing when it tied Sec. 16.0045 to the conduct causing the

injury rather than the conduct upon which the cause of action is based.

The elements of sexual assault are set out in Section 22.011 of the Penal Code

which provides in relevant part:

3 See Sec. 16.003(a), "personal injury," and 16.003(b), "injury resulting in death," which establishes two-year
limitations periods without regard to any other factor. Other limitations periods have been tied to the specific cause
of action asserted. See Sec. 16.002, which establishes a one-year period for malicious prosecution, libel, slander and
breach of prom.ise of marriage. Others have focused on the type of defendant being sued, such as Sec. 16.008
pertaining to architects, engineers, interior designers and landscape an::hitects. Still others have been conduct­
specific, such as Sees. 16.012(2) and 74.001(13) and 74.251 which establish two-year lim.itations periods in product
liability and health care liability claims respectively, regardless of the cause of action.

4
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(a) A person COITU11itsan offense if the person:
(2) intentionally or k.rlo'wingly:

(A) causes the penetration of the anus or sexual organ of a child
by any means;

(b) (1) "Child" means a person younger than 17 years of age \'\Thois not
the spouse of the actor.

The testimony of Plaintiff, Amy B.establishes elements of sexual assault.

p. 26 ..."He crawled into bed with me and started fingering
me and peneh'ating me and rubbing l11.ybreasts."

p.27 ...And it happened the next night kind of exactly the
same way.

(Exhibit 7 - Deposition of Plmnt~ff, Amy B. pp. 26-27)

"I ,vas encouraged by the Elders of the Amarillo Southwest
Congregation of Jehovah's Witnesses to help out with Larry
Kelly's wife, Judy Kelly, by cooking and cleaning in their
home. I was also assigned by the Elders of the Amarillo
Southwest congregation of Jehovah's Witnesses to work
with Judy Kelly to prepare for presentations in the weekly
Theocratic Minish")' School which involved my going to the
Kelly home. Larry Kelly also often took me from the
congregational meetings to his home to complete the
"Watchtower" studies required by the Elders of the Amarillo
Southwest Congregation of Jehovah's Witnesses. While at
the Kelly home for these purposes, Iwas sexually molested
by Larry Kelly. The sexual molestation included Larry Kelly
penetrating my vagina with his fingers. This peneh-ation
occurred on numerous occasions. Larry Kelly also sexually
molested me, including penetrating my vagina, when he
would take me out in Service. I was 8-9 years old when the
abuse began."

( Exhibit 8, Affidavit of Amy Marie Betzen).

The deposition testimony of Plaintiff Amy B. and her affidavit also establish that

these sexual assaults began when Plaintiff Amy B. was under the age of 17. (Exhibit 7 -

Deposition of Plaintiff, Amy B. pp. 20, 64-67; Exhibit 8 - Affidavit of Amy Marie Betzen).

5
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Therefore, limitations began to run on her eighteenth birthday, which was June 5, 1998.

See. 16.022 Tex. Civ. Prac. & Rem. Code.

The injuries for which Plaintiff Amy B. has sued the Watchtower Defendants

arise as a result of conduct tllat violates Section 22.001 of the Penal Code. Therefore, as a

matter of law, the five year statute of lirnitation set forth in Section 16.00-15applies. This

lawsuit 'was filed on June 3, 2003, two days before the expiration of five years following

Amy B's eighteenth birthday.

Because the Watchtower Defendants have not conclusively established their

affirmative defense of limitations, their Motion for Summary Judgment on limitations

must be denied.

B. The Watchtower Defendants Owed A Duty to Amy B.

The existence of a duty is a question of law for the court to decide from the facts

surrounding the occurrence in question. Greater Houston Transp. Co. v. Phillips, 801

S.W.2d at 525 (Tex. 1990); Gray v. Baker & Taylor Drilling Co., 602 S.VV.2d64, 65

(Tex.Civ.App. - Amarillo 1980, writ ref'd n.r.e.). The Watchtower Defendants had, a

duty not to allow Kelley to be alone with Plaintiff during church-sponsored activities,

not to put her in a position in which she was vulnerable to him and not to facilitate his

access to her. The Watchtower Defendants also failed to exercise ordinary care when

they had notice that Kelley was alone with Amy B. Finally, they were negligent in

actively encouraging Amy B. to view Kelley as Amy B's mentor, and in encouraging

Amy B's fatller to entrust her to Kelley's oversight.

6
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1. Larry Kelley was no ordinary member of the Amarillo Cong:!:egation

Movants' "no duty" argument hinges on their assertion that Kelley was "just a

member" of the Jehovah's Witness church. But, as Plaintiff's SUl1mlaryjudgment

evidence demonstrates, Kelley was far more than an ordinary member.

When the operative facts of this case began, and when Plaintiffs family first met

Kelley, he was an Elder of the Dumas congregation, a leader in the congregation and a

vice principal or managing agent under any analysis. (Exhibit 2 - A.ffidavit of James

Anthony Betzen; Exhibit 7 - Deposition of Amy Betzen; Exhibit 8 - Affidavit of Amy Marie

Betzen; Exhibit 1 - Answer of Larry Kelley); Mobil Oil Corp. v. Ellender, 968 S.W2d 917, 922

(Tex. 1998); Ha11lmerly Oaks, Inc. v. EdZllards, 958 S.W2d 387 (Tex. 1997); Fort Worth

Elevator CO. ·V. Russell, 70 S.~V2d 397,406 (Tex. 1934).

He ,vas also a pedophile. It is undisputed that he committed an act of indecency

with a child in Dumas and that the Dumas Elders knew it. (Exhibit 1- Ans'wer of Larry .

Kelley; Exhibit 12 - Objections and Responses of the Dwnas Congregation of Jehovah's'

Witnesses to Plaint~tfs First Request for Production, Privilege Log to Requ.est NO.3, Privilege

Log to Request No.4, Privilege Log to Request No. 16(b); Exhibit 13 - Objections and

Responses to The Amarillo-Southwest Congregation of Jehovah's Witnesses to Plainti.tfs First

Requ.est for Production, Privilege Log to Request No. 32 and Privilege Log to Request No. 34;

Exhibit 14 - Deposition of Larn} Kelley, pages 93-95; Exhibit 3 - Affidavit of James VVhitney

and Form S2-b attached as exhibit 1 thereto). Kelley's pedophilia was kept secret by the

Watchtower Defendants. Pursuant to the Watchtower Defendants' policy, they neither

reported his crime to secular authorities, nor warned other members of the
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congregation of the danger that he posed. (Exhibit 4 - Affidavit of~Villimn Bowen; Exhibit 3

- A/fidlTuit of lames vVlritney; Exhibit 5 Dunlas Congregation of Jelwvalz's ~Vztnesses Answer

Nos. 3, 4 and 5 to Plaintiffs Request for Adm.issions; Exhibit 6 - Anwrillo-Southwest

Congregation of Jehovah' 5 ~Vitnesses Answer Nos. 3, 4 and 5 to Plaint~ff s Request for

Admissi01ls) .

Instead, the Watchtower Defendants took matters into their own hands.

Pursuant to organization policy, the Dumas Congregation convened a judicial

conunittee, demoted Kelley from the position of Elder, and imposed restrictions on him

that prevented him from occupying any positions of authority. (Exhibit 1· Answer of

Lany Kelley; Exhibit 12 - Objections and Responses of the Dumas Congregation of Jehovah's

Witnesses to Plaintiffs First Request for Production, Privilege Log to Request NO.3, Privilege

Log to Request No.4, Privilege Log to Request No. 16(b); Exhibit 13 - Objections and

Responses to The Amarillo-Southwest Congregation of Jehovah's Witnesses to Plaintiffs First

Request for Production, Privilege Log to Request No. 32 and Privilege Log to Request No. 34).

The reason for his demotion would have been reported to the Watchtower Society and

to the Circuit Overseer, but it was kept secret from the membership of the organization.

(Exhibit 3 - Affidavit of James "VVhitney; Exhibit 5 - Dumas Congregation of Jehovah's

Witnesses Ans"l.uer NO.5 to Plaintiffs Request for Admissions; Exhibit 6 - Amarillo-Southwest

Congregation of Jehovah's Witnesses Answer NO.5 to Plaintiffs Request for Admissions).

Likewise, pursuant to organization policy, the Dumas Elders would have instructed

Kelley's victim and her family not to tell anyone about the incident. (Exhibit 3 - Affidavit

of James V'/hitney; Exhibit 4 - Affidavit of William Bowen). Therefore, only a handful of
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"leaders" in the Watchtower Defendants' organization knew the danger Kelley posed to

the children of the congregation. (Exhibit 4 - Affidavit ofWillimn Bowen and attached May

1, 1989 letter; Exhibit 3 - Jmnes TNhitlley Affidl1'uit; Ltll.ibit 4 - Affidavit ofT-Villiam Bml'en and

attached July 11989 letter).

vVhen Kelley moved from Dumas to Amarillo, a letter of recommendation

should have accompanied him that would have included the fact that he had been

deleted as an Elder and specified any resh'ictions imposed on Kelley so that the Elders

of the Amarillo Southwest Congregation would know that he should not be viewed as

an ordinary member. (Exhibit 3 - Affidavit of James Whitney; the testimony of Elder Dugan

given and recorded at the hearing all. Plaintiffs Omnibus Motion to Compel on Jrmuary 3D,

2004 which is specifically incorporated herein by reference; Exhibit 14 - Deposition of Larry

Kelley, pages 93-95). The Watchtower Defendants were unquestionably on notice that

Kelley was a sexual predator, yet they allowed him to remain in their midst while

concealing the dangers that he posed from both law enforcement and from the other

congregants. They not only deprived law enforcement of the opportunity to prosecute

Kelley, they deprived the other church members from taking precautions to protect

their own children.

Kelley was hardly the typical member. The secret that Larry Kelley and the

Watchtower Defendants shared made him quite unique. It also imposed a duty on the

Watchtower Defendants to exercise at least reasonable care to prevent Larry Kelley

from obtaining unsupervised access to other little girls. The Watchtower Defendants,

through the Elders at Amarillo Southwest, breached that duty by:
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• Appointing Kelley to the position of "leading out for service," which allowed
him to exercise the authority to assign a young girl like Amy B. to himself and
thus obtain unsupervised access to her; (Exhibit 2 - Affidavit of James Anthony
Betzen; Exhibit 9 - Affidavit of Mary Melinda Taylor; Exhibit 7 - Deposition of Amy B.

at pages 28-29, 34-35; Exhibit 8 - A/fitim'it of Amy Marie Betzen)

• Assuring Amy B's father that it was a good thing for Amy B. to be completing
her service requirement with Kelley, who was leading out in Service and
assigning Amy to himself; (Exhibit 2 - Affidavit ofJmnes Anthony Betzen)

• Encouraging Amy B. to go to Kelley's house to help with cooking and cleaning;
(Exhibit 2 - Affida'uit of James Anthony Betzen; Exhibit 7 - Deposition of Amy B at page
25; Exhibit 8 - Affidavit of Amy Marie Betzen)

• Assigning Amy B. to work with Kelley's wife, during Theocratic Ministry School,
which involved Amy going to the Kelley residence; (Exhibit 2 - Affidavit of James
Anthony Betzen; Exhibit 8 - Affidavit of Amy Marie Betzen)

• Holding Kelley out as a role model to members of the Amarillo Southwest
Congregation, as well as other congregations; (Exhibit 2, Affidavit of James Anthony
Betzen)

• Actively encouraging Amy B. to have a relationship with Kelley in which she
viewed him as her surrogate grandfather and mentor, while assuring her father
that h'usting Amy B. to Kelley's oversight was a good thing for her; (Exhibit 2,
Affidm1it of James Anthony Betzen; Exhibit 7 - Deposition of Amy B. at page 25)

• Allowing Kelley to perform his Mr. Mimickin routine for children of the
congregation, including Amy B., which involved the children often sitting on
Kelley's lap. (Exltibit 2 - Affidavit of JaTnesAnthony Betzen)

• Failing to take action when Kelley and Amy B. were seen alone together in
Pampa, Texas; (Exhibit 2 - Affidavit of James Ant/wny Betzen).

2. The Watchtower Defendants Had A Duty Under Section 302B

The Texas Supreme Court has adopted Section 302B, comment e, of the

Restatement (Second) of Torts which states that a duty arises "where the actor has

brought into contact or association with the other, a person whom the actor knows or

should know to be peculiarly likely to commit intentional misconduct, under

circumstances which afford a peculiar opportunity or temptation for such misconduct."

Restatement (Second) of Torts 302B, comment e; Golden Spread Council, Inc. v. Akins, 926

S.W.2d 287, 294 (Tex. 1996).
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In Golden Spread Council, the court held that a regional boy scout council had a

duty to the young members of a church boy scout group not to recollU11enda potential

scoutmaster that the council knew or should have known was particularly likely to

molest boys. Id., 926 S.W.2d at 292. In imposing that duty, the court took special note

of the sh-ong policy of Texas to protect children from abuse. fd. at 291.

Just as the boy scouts had a duty not to recOlmnend that a pedophile be

appointed troop leader, the Watchtower Defendants had a similar duty not to place a

pedophile in a position where he could be alone with Amy B.

Consistent with Section 302B, it has long been the law of Texas that if a party

creates a situation, then it "becomes his duty to do something about it to prevent injury

to others if it reasonably appears or should appear to him that others in the exercise of

their lawful rights may be injured thereby." Buchanan v. Rose, 159 S.W.2d 109, 110 (Tex.

1942); El Chico Corp. v. Poole, 732 S.W.2d 306, 311 (Tex.1987).

Plaintiff has offered summary judgment proof that the Watchtower Defendants

knew that Larry Kelley was a pedophile. (Exhibit 1 - Answer of Larnj Kelley; Exhibit 12 ­

Objections and Responses of the Dumas Congregation of Jehovah's Witnesses to Plaintiffs First

Request for Production, Privilege Log to Request NO.3, Privilege Log to Request NO.4,

Privilege Log to Request No. 16(b); Exhibit 13 - Objections and Responses to TIIe Anwrillo­

Southwest Congregation of Jeh07)ah's Witnesses to Plaintiffs First Request for Production,

Privilege Log to Request No. 32 and Privilege Log to Request No, 34). Yet, they did not report

him to law enforcement, probably counseled his victim and her family to keep quiet

about the matter, and did nothing to warn other members of the Congregation. (Exhibit
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5 - Dumas Congregation of Jehovah's 'Witnesses Answer Nos. 3 and 4 to Plajnt~ff s Request for

Admissions; Exhibit 6 - Anwrillo-Southwest Congregation of Jehovah's ~Vitnesses Answer Nos.

3 and 4 to Plaint~ff 5 Request for Admissions; Exhibit 3 - Affidm'it of James ~Vhitney; Exhibit 4 ­

Affidavit o.fWilliam Bowen; Exhibit 2 - Affidavit of James Anthony Betzen; Exhibit 9 - Affidavit

of Man} Melinda Taylor).

Plaintiff has also offered summary judgment proof that the Watchtovver

Defendants encouraged Plaintiffs father to entrust her to Kelley's oversight, that they

encouraged her to go to Kelley's house, where the abuse began, and that they appointed

him to a position in which he could take Plaintiff out alone and unsupervised. (Exhibit 2

- Affidavit of James Anthony Betzen; Exhibit 7 - Affidavit of Man) Melinda Taylor; Exhibit 7 ­

Deposition o.fAmy B at pages 25-29; 34-35; Exhibit 8 - Affidavit of Amy Marie Betzen).

In analyzing questions of duty, the Supreme Court balances "the risks,

foreseeability and likelihood of injury against the social utility of the actor's conduct,"

as well as "the magnitude of the burden of guarding against the injury and the

consequences of placing the burden on the defendant." Greater Houston Transp, Co. v.

Phillips, 801 S.W.2d 523, 525 (Tex. 1990);EI Chico Corp. v, Poole, 732 S.W.2d 306, 311 (Tex.

1987); Nixon 'D. Mr. Property Management, 690 S.W.2d 546, 550 (Tex.1985).

The "foremost and dominant consideration" in this balancing test is

foreseeability, EI Chico, 732 S.W.2d at 311, which weighs heavily in favor of a duty in

this case. Significantly, the foreseeability of what happened to Amy B. is not challenged

by the Watchtower Defendants.
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One has a duty to exercise reasonable care to avoid foreseeable injury to othersl

particularly where the actor/s conduct Ilhas at least partially createdll the danger. Id. at

312. The foreseeability" analysis is the same for both duty and proximate cause. Mellon

Mortgage Co. v. Holderl 5 S.\V.3d 6541 659 (Tex. 1999). Foreseeability means that the actor

as a person of ordinary intelligence should have anticipated the dangers his actions

creates for others. Nixon v. Mr. Properttj Manflgel1wntl 690 S.W.2d 5461 550 (Tex. 1985).

Foreseeability does not require that the actor anticipate a particular accident, only that

he reasonably anticipate the general character of the injury. £1 Chico, 732 S.W.2d at 313;

McClure v. Allied Stores a/Texas, Inc., 608S.W.2d 901, 903 (Tex. 1980).

In Read v. Fetter, 990 S.W.2d 732 (Tex. 1998)1 the Texas Supreme Court recognized

that" serlding a sexual predator into a home poses a foreseeable risk of harm to those in

the home". Obviously, allowing a little girl to go out alone with a pedophile, or

encouraging her to go to his home, or endorsing him as her "mentor" poses similar

risks of harm.

The clear foreseeability of harm in this case must be balanced against" the social

utility of the actor's conduct."

In Golden Spread, the Court defined the "actor's conduct" as boy scouting. 926

S.\A/.2dat 291. Here, if that conduct is defined as /lorganized religion/' its social utility

would be unquestionable. However, such a definition would ignore that the u·ue

conduct at issue here: the Watchtower Defendants' substitution of their disciplinary

policy for that of the criminal justice system. Plaintiff would submit that the social

utility of that conduct, in view of this State's compelling interest in protecting children
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from sexual abuse, is negligible. See e.g. Ginsberg ·U. New York, 390 u.s. 629,640,88 S.Ct.

1274, 1281, 20 L. Ed. 2d 195 (1968);HIghtower v. State/ 822 S.W.2d 48 (Tex. Crim. App.

1991).

The second stage of the balancing test weighs the magnitude of the burden of

guarding against the injury and the consequences of placing that duty on the

defendants.

The burden in this case is minimal. It involves onIy exercising ordinary care not

to take affirmative steps to allow a known pedophile to obtain unsupervised access to

young girls. When that burden is balanced against the consequences of placing the

duty of the Watchtower Defendants/ the scales tip overwhelmingly in favor of a duty

because the Watchtower Defendants voluntarily assumed that duty.

When Kelley committed sexual assault in Dumas/ those Elders concealed his

crime from law enforcement (a Class B misdemeanor, Tex. Fam. Code 261.109, Acts

1975, 64th Leg./ Ch. 476, Sec. 54 at 1272) and imposed their own discipline. Having

assumed the responsibility of dealing with this child molester and regulating his

conduct, the Defendants had a duty to do so with ordinary care, particularly since they

effectively deprived the criminal justice system of having the opportunity to do so.

Under Texas law, one who voluntarily enters upon an affirmative course of

action affecting the interests of another is regarded as assuming a duty to act and must

do so with reasonable care. Otis Eng/g Corp. v. Clark, 668 S.W.2d 307 (Tex. 1983);

Chambers v. Hermann Hospital Estate, 961 S.W.2d 177, 188 (Tex. App. - Houston [1st Dist.]

1996. See also Torrington Co. v. Stutzman/ 46 S.W.3d 829, 837 (Tex. 2000). When an actor
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assumes a duty to act, he may not abandon that duty if he has put the other person in a

"worse position than if he had not acted or has caused the one on whose behalf the

action was taken to forego other opporhulities of obtaining assistance. Brownsuille

Medical Centen'. Garcia, 704S.W.2d 68 (Tex.App. -Corpus Christi, 1985writ ref'd n.r.e.)

When the \'\!atchtower Defendants chose to shelter Kelley from law enforcement

and to substitute their judgment for the criminal justice system, they assumed a duty

they would not otherwise have had. Thus, contrary to the Watchtower Defendants'

arguments, Plaintiff does not allege that Defendants' failure to report Kelley to law

enforcement was negligence per se. Defendants are correct that Perry v. S.N., 973 S.W.2d

301 (Tex. 1998), foreclosed a theory of recovery based on a negligent violation of the

reporting statute. Here, however, Defendants' disobedience of statue was not only

willful, it was part of an organization-wide policy that included also preventing the

victim from obeying the reporting statute (Exhibit 3 - Affidavit of James Whitney; Exhibit 4

- Affidavit of William BmDen) It was one of a series of decisions that required the

Watchtower Defendants to exercise reasonable care to protect other, potential and

foreseeable victims of the criminal they were harboring.

3. Superior Knowledge and Right to Control

In analyzing duty issues, the Supreme Court also has looked at whether one

party had superior knowledge of the risk or a right to control the actor who caused the

harm. Golden Spread Council, Inc. v. Akins, 926 S.W.2d at 290. Graff u. Beard, 858 S.W.2d

918,920 (Tex. 1993) Both of these factors exist in this case.
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Although the extent of their supenor knowledge remains concealed in the

evidence Defendants are withholding from discovery, it is clear from Plaintiff's

summary judgment evidence that components of the Watchtmver Defendants'

organization knew, and the Amarillo-Southwest Congregation should have known,

about Kelley's dangerous propensities. (Exhibit 3 - Affidavit of James Vv'hitney; Exhibit 1 ­

Answer of Larry Kelley; Exhibit 4 - Affidavit of William Bowen; the testimony of Elder Dugan

gi7.Je1land recorded at the hearing on Plaintiffs Omnibus Motion to Co'mpel on January 30,

2004 which is specifically incorporated herein by reference; Exhibit 12 - Objections and

Responses of the Dumas Congregation of Jehovah's Witnesses to Plaint~ffs First Request for

Production, Privilege Log to Request No.3, Privilege Log to Request No.4, Privilege Log to

Request No. 16(b); Exhibit 13 - Objections and Responses to TIle Amarillo-Southwest

Congregation of Jehovah's Witnesses to Plaintiffs First Request for Production, Privilege Log to

Request No. 32 and Privilege Log to Request No. 34; Exhibit 14 - Deposition of Larry Kelley,

pages 93-95).

Plaintiff has also submitted evidence of the control exercised by the Watchtower

Defendants. Kelley's authority to "lead out for Service" was delegated by Elders of the

Amarillo Southwest Congregation. (Exhibit 3 - Affidl17.Jit of James Whitney; Exhibit 2 ­

Affidavit of James Anthony Betzen; Exhibit 8 - Affidavit of Amy Marie Betzen; Exhibit 9 ­

Affidavit of Mary Melinda Taylor). He could not have "led out for service" without

authority from the Elders. (Exhibit 3 - Affidavit of James Whitney; Exhibit 2 - Affidavit of

James Anthony Betzen; Exhibit 8 - Affidavit of Amy Marie Betzen; Exhibit 9 - Affidavit of
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Mary Melinda Taylor). The Dumas Congregation had exercised control by placing

restrictions on Kelley, albeit secretly. (Exhibit 1 -Answer of Larry Kelley).

4. Duty Arising Out Of Relationship With The Parties

Texas law recognizes that a duty may exist because of the relationship of the

parties. Grenter Houston Transp. Co. v. Phillips, 801 S.VV.2dat 525; Otis Engineering Corp.

v. Clark, 668 S.W.2d at 309. Here a duty exists because of the relationship behveen the

Watchtower Defendants and both Larry Kelley and Amy B.

Kelley was the Defendants' agent when he "led out for Service." Because of that

relationship, Defendants had a duty to exercise ordinary care in his selection and

supervlslOn. Wise 'v. Complete Staffing Services, Inc., 56 S.W.3d 900 (Tex. App. Texarkana

2001, reh'd overruled); Read ·P. Fetter, 990 S.W.2d 732 (Tex. 1998).

It does not matter that Kelley was not paid by the Watchtower Defendants. He

was still their appointed agent. Smith v. University a/Texas, 664 S.W.2d 180 (Tex.App.-

Austin 1984, writ reI'd n.r.e.), identified four criteria to be used in determining if a

volunteer would have the same status as an employee. The court considered whether

the employer:

1. Has a right to diJ:ectthe duties of the volunteer;
2. Has an interest in the work to be accomplished;
3. Accepts direct or incidental benefit derived from the volunteer's work;

and

4. Has a right to fire or replace the volunteer.

The evidence submitted by Plaintiff in her summary judgment response satisfies

each of these factors:
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1. The Watchtower Defendants have to approve any man who leads out in
Service and keep reports on the Service activities;

2. Service is a significant avenue by which the Watchtower Defendants bring
new members into the organization;

3. The Watchto'wer Defendants receive both monetary and membership
benefits from Service and also spread their message this way;

4. The Watchtower Defendants have absolute say over who can and cannot
lead out in Service.

(Exhibit 3 - Affidavit of James ~Vhitney; Exhibit 2 - AffidaZ7it of James Anthony Betzen).

The Watchtower Defendants had duty not to appoint or retain a dangerous

agent, particularly a pedophile whom they knew, or by the exercise of reasonable care

should have known, posed an unreasonable risk of harm to others. Wise v. Complete

Staffing Servs., Inc., 56 S.W.3d 900, 904-05 (Tex.App. - Texarkana 2001, no pet.). More

specifically, they had a duty not to appoint a known pedophile to positions in the

organization where he could obtain unsupervised access to young women. See Golden

Spread Council, 1nc. v. Akins, 926 S.W.2d at 294.

The Watchtower Defendants also owed a duty because their relationship of trust

and confidence with Amy B. created an informal fiduciary relationship. Texas Bank &

Trust Co. v. Moore, 595 S.W.2d 502, 507 (Tex. 1980); Holland D. Lesesne, 350 S.W.2d 859,

862 (Tex.Civ.App. - San Antonio 1961,writ ref'd n.r.e.).

Unlike the formal fiduciary relationship such as trustee and cestui que trust,

guardian and ward, or attorney and client, an informal relationship exists wherever a

special confidence is reposed in someone who is bound to act in good faith and with

due regard to the interests of the other. Texas Bank & Trust Co. v. Moore, Id., at 507;

Holland v. Lesesne, Id., at 862. RESTATEMENTOFTORTS§874. Such special confidence may
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be created by express agreement or implied by the circumstances. Texas Bnnk & Trust

Co. '(I. Moore, Id., at 507; American Tank & Mfg. Co. v. First Nan Bank of Littlefield, 370

S.W.2d 948 (Tex.Civ.App. - Amarillo 1963, writ ref'd n.r.e.); Kimbnch Tool Co., Inc. v.

Corbett-Wallace Corp., supra; Holland 7.'. Lesesne, supra, at 862. An "informal" fiduciary

duty may arise from a moral, social, domestic or purely personal relationship of trust

and confidence." Associated Jndem. Corp. v. CAT Contracting, 964 S.W.2d 276, 287 (Tex.

1998).

Factors to be considered in determining the existence of an informal fiduciary

duty are: a relationship over time. Hedley 'l). duPont, 580 S.W.2d 662, 666 [Tex.Civ.App.

- Houston [14th Dist.] 1979,writ ref'd n.r.e.; the entrushnent of confidential information

Hyde Corp. 7.). Huffines, 314 S.W.2d 763, 777 [Tex. 1958]; the provision of, and reliance

upon, advice or judgment Thigpen v. Locke, 363 S.W.2d 247 [Tex. 1962]; Kalb v.

Norsworthy, 428 S.W.2d 701 (Tex.Civ.App. - Houston [1st Dist.] 1968, no writ); Page

Airways, Inc. 7.J. Associated Radio Ser7.JiceCO'I545 S.W.2d 184 (Tex.Civ.App. - San Antonio

19761 writ ref'd n.r.e.]; and superior knowledge regarding the issues entrusted to the

fiduciary; Adickes 7.J. Andreoli, 600 S.W.2d 939 (Tex.Civ.App. - Houston [1st Dist.] 1980,

writ dism'd); Tuck v. Miller, 483 S.W.2d 898 (Tex.Civ.App. - Austin 1972, writ ref'd

n.r.e.).

Plaintiff s summary judgment establishes every single element and more.

The affidavit of James Whihley, who held many positions of leadership within

the Jehovah/s Witness organization, including Elder, between 1970 and 1992, describes
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the exhoaordinary trust, confidence and obedience that members placed In the

organiza tion and its Elders:

• 1/ All local congregations, Elders, and other leaders and members were expected
to follow the policies of the governing Body without hesitation, question or
objection"

• "Even when a member felt or believed that the Elder(s) was in error in their
counsel and/ or decisions, the Elder(s) had to be obeyed and respected because
they represented the Organization and its Governing Body."

• "Members of the congregation were taught to place their trust and confidence in
the Elders and those to whom the Elders delegated authority."

• "Jehovah's Witness children were taught and expected to place their trust in the
congregation Elders and those to whom the Elders delegated authority."

• Minor children were expected to obey the Elders" over and above their parents."

(Exhibit 3 - Affidavit of James Whitney).

Plaintiff's smmnary judgment proof establishes that Amy B. placed that degree

of trust, confidence and obedience in the church and its Elders. As a Jehovah's Witness,

Amy B. was taught to obey the Elders, and those such as Kelley whom the Elders

appointed to leadership roles. That obedience was to be "in all things and vvithout

question," because the Elders "represented the Governing Body of Jehovah's Witnesses

who only had (the Betzen's) best interests at heart." (Exhibit 2 - Affidavit of James

Anthony Betzen; Exhibit 9 - Affidavit of Mary Melinda Taylor; Exhibit 8 - Affidavit of Amy

lvlarie Betzen). The Elders in question actually advised Amy B.'s father to allow Kelley

to become her surrogate grandfather and mentor. (Exhibit 2 - Affidavit of James Anthony

Betzen).

The Watchtower Defendants maximized their extraordinary hierarchal control.

(See Exhibit 10 - Affidavit of Don Adams) and therefore cemented their confidential

relationship by exercising influence over the persons with which witnesses like Amy B.
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could associate. As a Jehovah's Wih1ess,Amy B. was taught not to associate with non-

members. She was taught that all of her 1/ associations" should be from the church, and

that persons who were not wih1esses were not 1/ good associations," even if they were

members of her family. (Exhibit 2 - Affidavit of James Anthony Betzen).

And the Elders were entrusted with the most confidential of information.

Members were counseled that all allegations of wrongdoing would be handled by the

body of Elders, and should only be reported to the Elders. (Exhibit 4 - Affidavit of

VI/illiam Bowen; Exhibit 3 - Affidavit of James VI/hdney).

Under Texas law, this evidence establishes a relationship of trust and confidence

giving rise to an informal fiduciary relationship.

B. Recognition Of A Duty In This Case Does Not Violate The First Amendment

The Watchtower Defendants argue that the First Amendment prohibits this

Court from finding that they voluntarily assumed a duty or that they had a duty arising

out of a relationship of trust and confidence.4

They cite only two cases in support of their argument regarding assumed duty.

The first, Serbian Orthodox Diocese for the United States of America and Canada v.

Milivolevich, 426 U.S. 696 (1976) was discussed at length in Plain.tiffs Reply to the

Response of Dumas Congregation of Jehovah's Wih1esses and Amarillo-Southwest

Congregation of Jehovah's Wih1esses to Plaintiff's Omnibus Motion to Compel and

Defendants' Motion for Protective Order which is incorporated herein for all purposes.

4 The Watchtower Defendants have not claimed that the enforcement of a duty arising under Section 302B of the
Restatement (Second) Torts or from their agency relationship with Larry Kelley violates the First Amendment.
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St'7'bian has nothing to do with this case. Serbian involved the issue of whether a

bishop was appropriately defrocked pursuant to church tenets and stands for the

proposition that Courts should not interpret questions of theology or church doctrine.

The case before this Court has to do with the crime of child sexual abuse and this state's

compelling interest in protecting its children from such abuse. Ginsberg 'U. New York, 390

U.S. 629, 640, 88 S.Ct. 1274, 1281, 20 L.Ed. 2d 195 (1968). The Watchtower Defendants

have admitted in their sununary judgment motion that their religious tenets do not

sanction the crime of child sexual abuse. (Defendant's Bri~f in Support of Motion of

Sunnnary Judgment, page 7). Thus, there is no need for this Court to interpret church

doctrine or resolve theological conflicts in order to impose a duty on these defendants

because of their voluntary conduct.

The Watchtower Defendants rely on Turner v. Church. of Jesus Christ of Latter Day

Saints, 18 S.W.3d 877 (Tex.App. - Dallas 2000) to support their argument concerning

assumed duty and fiduciary duty. Turner involved an adult missionary who sued the

church because he became ill while performing missionary services in Guatamala. The

Turner's claims all centered around the church's training of missionaries and

conducting its missionary program. For the court to have honored the Turner's claims,

it would have had to dictate the content of the church's missionary training program

which was entirely religious. Turner reaffirmed the proposition that the First

Amendment prohibits government regulation of the content of religious beliefs or

teachings or a church's employment practices.
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But Turner's significance does not end there. The court specifically noted the

absence of any "compelling state interest" or "potential public damages" involved in

the Turner's claims. 18 S.W.3d at 893. ObviouslYIthis case involves both

The United States Supreme Court has consistently upheld neutrally-applied

secular lavvs that advance a compelling state interest. In United States (1. Leel 455 US

252 (1982)1 the Supreme Court accepted the Amish conununity's argument that the

payment of taxes violated its religious beliefs. Howeverl the Court stated:

The conclusion that there is a conflict betvveen the Amish

faith and the obligations imposed by the social security
system is only the beginning, howeverl and not the end of
the inquiry. Not all burdens on religion are
unconstitutional. Seel e.g., Prince 'V. Massachusettsl 321 U.S.
1581 64 S.Ct. 4381 88 L.Ed. 645 (1944); Reynolds v. United

Statesl 98 U.S. 1451 25 L.Ed. 244(1879). The state may justify a
limitation on religious liberty by showing that it is essential
to accomplish an overriding goverrunental interest. 711.01UaS

·V. Review Bd. Of Indiana Employment Securihj DiLl. 450 U.S.
7071 101 S.Ct. 1425/67 L.Ed.2d 624 (1981);Wisconsin v. Yoderl

406 u.s. 2051 92 S.Ct. 828, 28 L.Ed.2d 168(1971); Sherbert '0.

Vernerl 374 U.S.398, 83 S.Ct. 17901 10 L.Ed.2d 965 (1963).

In similar cases that involved the specific religion organization in this lawsuitl

courts have uniformly held that considerations of child safety and welfare prevailed

over any claimed infringement of religious freedom.

In Prince v. Commomuealth of Massachusettsl 64 S.Ct. 438 (1944)1 the United States

Supreme Court ruled that the First Amendment did not preclude the state from

enforcing neutrally-applied secular laws designed to protect the safety and welfare of a

childl even though the laws were inconsistent with the family's religious beliefs as

members of the Jehovah/s Witnesses. See alsol Jehovah 5 Witnesses v. King County Hospital
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Unit No.], 278 F. Supp 488 (W.D. Washington 1967) judgment affirmed, 88 S.Ct. 1260

(1961).

Similarly, In State v. Perricone, 181 A.2d 751 (1962), the New Jersey Supreme

Court found no First Amendment impediment to the government's ability to limit

religious conduct to protect the health of a child whose Jehovah's Witness parents

refused a blood transfusion for their child because of their religious tenets. The court

noted that "while freedom to believe is absolute, freedom to exercise one's beliefs is not

and must be considered in light of the general public welfare." 5

The Watchtower Defendants cite two other cases in support of their argument

that recognition of a fiduciary duty in this case would violate the First Amendment.

However, neither are controlling.

Doe X V 7). Roman Catholic Diocese of Dallas, No. 05-99-01774WL 856963 was a

lawsuit by an abuse victim filed more than seven years after limitations expired. The

Plaintiff attempted to reverse an adverse summary judgment by arguing a vague theory

of "fiduciary duty." Apparently, he claimed that a church owes such a duty as a matter

of law, and therefore limitations had been tolled.

The opinion, unpublished for its obvious lack of precedential value, states that

the plaintiff was unable to cite any cases holding that a church owes such a duty. Amy

B. would agree that, in general and without more, a church does not owe a fiduciary

5 See also extensive list of cases cited in Plaintifrs Reply to the Response of Dumas Congregation of Jehovah's
Witnesses and Amarillo-Southwest Congregation of Jehovah's Witnesses to Plaintiff's Omnibus Motion to Compel
and Defendant's Motion for Protective Order at pages 14-17, which is specifically incorporated herein by reference.
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duty. However, whether an informal fiduciary duty exists is a fact-specific inquiry,

and, as discussed above, the requisite elements exist in this case. Hedley v. duPont, 580

S.VV.2d662,666 (Tex.Civ.App. - Houston [14th Dist.] 1979,writ reI'd n.r.e.); Hyde Corp. I'.

Huffines, 314 S.W.2d 763, 777 (Tex. 1958); Thigpen II. Locke, 363 S.W.2d 247 (Tex. 1962);

Kalb v. Norsworthy, 428 S.W.2d 701 (Tex.Civ.App. - Houston [1stDist.] 1968, no writ);

Page Airways, Inc. v. Associated Radio Sen'ice Co., 545 S.W.2d 184 (Tex.Civ.App. - San

Antonio 1976, writ rei'd n.r.e.); Adickes v. Andreoli, 600 S.W.2d 939 (Tex.Civ.App. ­

Houston [1st Dist.] 1980, writ dism'd); Tuck ·U. Miller, 438 S.W.2d 898 (Tex.Civ.App. ­

Austin 1972,writ reI'd n.r.e.).

The Watchtower Defendants cite Hawkins v. Trinity Baptist Church, 30 S.W. 3t'd446

(Tex. App. - Tyler 2000), which concerned a pastor who had sexual relations with a

church secretary while he was providing marital counseling to the secretary and her

husband. The suit alleged two alternative theories of liability: that the pastor had

violated the Sexual Exploitation by a Mental Health Service Provider Act, Sec. 81.001,

Tex. Civ. Prac. & Rem. Code, and that he had breached fiduciary duties to the plaintiffs.

In reversing sununary judgment as to the first cause of action, the Court

dissected the claims barred by the First Amendment from those that were not on the

basis of which cause of action focused on secular conduct and which required a

determination of a pastor's standard of care. That analysis actually supports Amy B's

argument in this matter and is consistent with other cases finding no First Amendment

bar.
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The Court noted that See. 81.001 focuses on conduct rather than belief and

observed that the First Amendment does not "categorically insulate religious

relationships from judicial scrutiny," 30 S.W. 3rd at 452. Nor does it "require a

minister's counseling relationship with a parishioner to be purely secular in order for a

court to review the propriety of the conduct occurring within that relationship." Id. It

found therefore that the statutory cause of action based only on conduct was not

prohibited by the First Amendment.

It characterized the breach of fiduciary duty claim as essentially one of "clergy

malpractice," which is disfavored in virtually all jurisdictions because it requires a court

to determine what a pastor should or should not do in the performance of his religious

duties.

Thus the Plaintiffs presented the Court with alternative theories. The first

concerned the propriety of "conduct" measured against purely secular standards, and

while that conduct occurred in an arguably-religious setting, it nevertheless involved

"violation of social duties or subversion of good order." Citing Tilton v. Marshall, 925

S.W. 2d 672, 677 (Tex. 1996). The second theory would have required a determination

of what a reasonably prudent pastor would have done under the same or similar

circumstances, an inquiry into religious beliefs and practices that necessarily invades

First Amendment-protected territory.

Sanders v. Casa Vie'w Baptist Church, 134 3d 331 (5th Cir. 1998), applied Texas law

to finding a fiduciary duty in a case involving a minister who engaged in sexual

relations with plaintiffs during marital counseling. The Court explained the distinction
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between a fiduciary duty claim that would be barred by the First Amendment and one

that would not .

.. .Consequently, to invoke the protection of the First
Amendment for conduct taking place within his counseling
relationship with the plaintiffs, Baucum must assert that the
specific conduct allegedly constituting a breach of his
professional and fiduciary duties was rooted in religious
belief. See Smith, 494 US at 881, 110 S.Ct. at 1601; Yoder, 406

U.S. at 215, 92 S.Ct. at 1533;see also Destefano, 763P.2d at 283­
84 ("In the spiritual counseling context, the free exercise
clause is relevant only if the defendant can show that the
conduct that allegedly caused plaintiff's distress was in fact
part of the belief and practices of the religious group");
MacDonnell, 696 A2d at 702 (holding that in order to be
protected, the II conduct at issue must have been part of the
beliefs and practices of the defendant's religion")

134 F.3d at 337.

In Amy B's case, the conduct at issue involved the Watchtower Defendants'

essentially placing her "in harm's way" by allowing Kelley to have unsupervised access

to her. That conduct was not "part of the beliefs and practices of the defendants'

religion" and thus does not enjoy First Amendment protection. The Watchtower

Defendants' literature describes the need to take precautions to protect children from

pedophiles.

See, "Pay attention to Yourselves and all the Flock,", page 93, 1991 ed
(Exhibit 3, Affidavit of Janles Whitney):

"Victims of sexual abuse need to be treated with extreme
thoughtfulness and kindness. Elders should always do what
they reasonably can to protect children from further abuse;
follow the Society's directions on such matters. (g85 1/22
p.8)
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See, August 1, 1995 letter "To All Bodies of Elders 111 tlIe United States (Exhibit 4,

Affidm.'it ofI-"villiam Bowen):

....Additionally , steps should be taken to protect the child, or
other children, from further sexual abuse. Obviously,
parents would be keenly interested in taking adequate
precautions in this regard. Helpful information along these
lines can be reviewed in the January 22, 1985,and October 8,
1993, issues of A7.t.'akel Loving elders, too, ""ill want to act in
a way that demonstrates their protective care, since the word
"overseer" carries the thought of one who watches over, a
guardian, a shepherd of the flock. (See "Pay Attention to
Yourselves and to All the Flock," pages 90 and 93.) Thus, they
would want to take steps to protect a child abuse victim
when a judicial committee deternunes that the child
molester is repentant and will remain a member of the
Christian congregation. The same concern would be shown
when a pedophile is disfellowshipped and later cleans up
his life and is reinstated.

See also, March 14, 1997 letter "To All Bodies of Elders in the United States (Exhibit 4

- Affidavit afWilliam Bowen):

....What can the elders do to help protect our children? The
elders should be alert to the activity of any who are known
to have molested clUldren in the past. Individuals who have
manifested a weakness in this regard should be sensitive to
their need not to be alone with children. They should refrain
from holding children or displaying other fonns of affection
for them. It would be appropriate for elders to give kindly
cautions to any who are doing things that may be a
temptation or a cause for concern to others in the
congregation - 1 Cor. 10:12,32.

See also, November 6, 2000 letter from the Sacieh} Service Deparhnent (Exhibit 4 ­
Affidavit of William Bowen):

....For good reason, the January I, 1997, issue of The
Watchtower, page 29, states: "A dedicated adult Christian
who falls into the sin of child sexual abuse reveals an

unnatural fleshly weakness. Experience has shown that
such an adult may well molest other children ....Therefore, in
the best interest the congregation and its members, neither
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the local congregation nor the Society should be viewed as
delegating authority or position to one who is a known child
molester ....

...Hence, you should not extend to him any specific
responsibility that could be construed as an assigned duty,
even though some assignments might be considered minor.
He should not be used to handle accounts, literature,
magazines, subscriptions, or territories. Nor would he be
used as an attendant, microphone handler, to operate sound
equipment to represent the congregation in prayer, or to
present "Announcements" on the Service meeting. He
would not be used as the reader at the Congregation Book
Study or Watchtower Study, nor to conduct a meeting for
field service. It would be advisable not to have a book study
in his home. And, he ,,",'ouldnot qualify to auxiliary or
regular pioneer ....

...This would include not allowing children (other than his
own) to spend the night in his home, not working in field
service with a child, not cultivating friendships with
children, and the like ....

A case from the Second Circuit Court of Appeals illustrates the contrast behveen

Amy B.'s claim and the cases cited by Defendants. Martinelli 'lJ. Bridgeport Roman

Catholic Church, 196 F.3d 409 (2nd Cir. 1999) involved allegations of child sexual abuse by

a priest and a jury found that the diocese violated fiduciary duties to the plaintiff. The

diocese argued that the Free Exercise Clause barred such a finding because it was based

on religious doctrine and practices, and pointed to trial testimony that the bishop was

like a "shepherd" to his "flock/' and evidence about the responsibilities of a bishop

under Canon Law.

Affinning the judgment, the Court noted that to the extent that the jury

considered religious teachings and tenets, it did so to determine whether the plaintiff's

29

209



, I·
.oJ .• -

obedience to such tenets gave rise to a fiduciary relationship with the diocese, not to

determine their validity.

"The obvious distinction between the proper use of religious
principles as facts and an improper decision that religious
principles are true or false bears a certain family
resemblance to the more mundane rules of hearsay.
Evidence of a statement made out of court may be
inadmissible as hearsay to prove the truth of the facts
asserted in it, but may be admissible for the non-hearsay
purposes of proving that the statement was made or that
other facts can be inferred from the making of the statement.
See Fed.R.Evid. 801(c). Similarly, the proposition advanced
by a particular religion that" a bishop is like a 'shepherd' to
the' flock' of parishioners" cannot be considered by a jury to
assess its truth or validity or the extent of its divine approval
or authority, but may be considered by the same jury to
determine the character of the relationship between a
parishioner and his or her bishop."

196 F.3d at 431.

Unlike the plaintiffs in Hawkins, Amy B's claim of fiduciary duty does not require

determination of a standard of care of a religious counselor, and unlike Doe, Plaintiff

does not argue that a church-member relationship is fiduciary as a matter of law.

Plaintiff's claim mirrors that of Martinelli, specifically that the factual context of her

relationship with the congregation elders established the elements of an informal

fiduciary relationship, without regard to whether the tenets and teachings underlying

that relationship were right or wrong.6

6 See also Christenson v. Erickson, 99 Or. App. 104, 781 P.2d 383 (Or. Ct. App 1989)(Claims by victim of
child sexual abuse against a church for negligent supervision, breach of fiduciary duty, intentional
infliction of emotional distress and respondeat superior are not barred by First Amendment) and Moses v.
Defendants of Colorado, 863 P.2d 310 (Colo. 1993)(TheFirst Amendment does not bar an adult parishioner's
claims against bishop and diocese for breach of fiduciary duty and negligent hiring and supervision
grounded on the sexual relationship between parishioner and priest).
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III.
PRAYER

\VHEREFORE, PREMISES CONSIDERED, Plaintiff hereby requests that

Defendants' Watchtower Bible and Tract Society of New York, Inc., Christian

Congregation of Jehovah's Witnesses, Dumas Congregation of Jehovah's Wih1esses and

Amarillo-Southwest Congregation of Jehovah's Witnesses Motion for Sununary

Judgment be denied in all respects and the Court grant such other and further relief that

Plaintiff may be justly entitled.

Respectfully submitted,

FIBICH, HAMPTON,
LEEBRON & GARTH, L.L.P.

BY:~~ Hartley H mpton, Esq.
State Bar No. 08874400
Five Houston Center

1401 McKi1U1ey,Suite 1800
Houston, Texas 77010

(713) 751-0025-Telephone
(713) 751-0030- Telecopy

LOVE & NORRIS

Gregory S. Love
314 Main Street, Suite 300
Fort Worth, Texas 76102-7423

(817) 335-2800-Telephone
(817) 335-2912- Telecopy

ATTORNEYS FOR PLAINTIFF
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CERTIFICATE OF SERVICE

This will certify that a true and correct copy of the above and foregoing has been
furnished to all counsel of record via certified mail, rehlrn receipt requested, regular
mait hand delivery and/ or facsimile, on this qf'1- day of March 2004.

~ffrv1~Hartley H1}Jton v
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IN AND FOR THE: 251ST DISTRICT COURT
TO: AMY B., PLAINTIFF

FROM:

RE:

LARRY KELLEY, DEFENDANT

WRITTEN ANSWER TO PLAINTIFF'S
ORIGINAL PETITION - CAUSE NO. 091048-00

DELIVERED 7TH DAY OF JULY 2003 BEFORE 10:00 AM.

sirice I, Larry Kelley, am unable to locate an attorney ~ho

will take my case pro bono,- I wlll attemptrto answer plaintiff's

claims myself.

My wife and I are on a limited, fixedincqme, we have both

been receiving Social Security D~sa}:)ilityout of which we must

budget our living expenses, climbing medical bills and

prescript'ions.

CONCERNING C PARAGRAPH 21:

It is true that while I lived in Dumii$, I was appointed ..to

the position of -Elder in the Dumas Congregation, however as an

elder, I was never given the specific a$signment of instructing

and supervising children in the congregation. In fact,. in every

congregation I have ever attended, both of those assignments

always rested with their parents.

come to our

bible study
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IN AND
TO:
FROM:
PAGE 2

FOR THE: 251ST DISTRICT COURT
AMY B., PLAINTIFF
.LARRYKELLEY, DEFENDANT

OF 3

CONCERNING C PARAGRAPH 22:

When I committed my only offense in Dumas, indecency with a

child, it was not with a young girl from the Dumas Congregation.

It was with a girl who lived in Amarillo. I felt such disgust

for my behavior that I went to the Elders of the Dumas

Congregation the next day and confessed what I had done .

.1 was immediately removed from all positions of authority

and was forbidden to make any comment at any meeting. I was also

instructed to go to my wife and to the girl's parents and tell

them what I had done.

CONCERNING C PARAGRAPH 23:

~y fa~ily and I moved to Amarillo for business reasons in

1989. I was not transferred by the Watchtower Defendants.·

CONCERNING CPARAGRAPH 24:

I spent several months of 1992 incarcerated and completed

ten (10) years of therapy in an approved Sex Offenders/Victims

Program arid completed t~n (10) years of "shock probatiGn.~'
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IN AND
TO:
FROM:
PAGE 3

FOR THE: 251ST DISTRICT COURT
AMY B., PLAINTIFF
LARRY KELLEY, DEFENDANT

OF 3

CONCERNING C PARAGRAPH 25:

I don't intend to minimize my offense, however plaintiff

implies that abuse took place from 1988 through 1992 when, ln

fact, there were only two (2) instances of sexual contact.

FiLED
Ct\R.OLlNE WOC!DBlJRH

DiSTRICT CLEF:K

Z003 JUL -l /'::.,Cj: Il

POTTER CO-U~;·~T·YJTE/.f\S

215



1

2

3

,~~-.,~

·.0

7

8
9

10
11

12

13
14

15

16

17

18
19
20

21

22

23

24
25

CAUSE NO. 91,O~a-C

AH)' B., ) IN THE DiSTRICT COURT

I
Plaintiff, I

)

) POTTER COUNTY, TEXAS
)

WATCHTOW~R BIBLE AND TRACT ,l
SOCIETY or NEW YORK, INC., I
WATCHTOWER BIBLE AND TRACT )

SOCIETY or PENNSYLVANIA, INC. )
INC., WATCHTOWER ENTERPRISES, I
L.L.C., WATCHTOWER FOUNDATION, )
INC., WATCHTOWER ASSOCIATES, )
LTD., KINGDOM SUPPORT SERVICES, I

INC., CHRISTIAN CONGREGATION Of)
JEHOVAH I S WITNESSES, RELIGIOUS)

ORDER OF JEHOVAH'S WITNESSES, )
DUMAS CONGREGATION OF JEHOVAH'S}
WITNESSES, AMARILLO-SOUTHWEST )
CONGREGATION or JEHOVAH'S i
WITNESSES, and LARRY KELLEY, )

)

Defendants. ) 2S1S'f JUDICIAL DISTRICT

ORAL AND VIDEOTAPED OE~OSITIOH OF

LARRY KELLEY'

DECEMBER 5, 2003

ORAL AND VIDEOTAPED DEPOSITION OF LARRY KELLEY,

produced as a witness at the instance of the Plaintiff and

duly sworn, was taken in the above-styled and numbered

the 5th day of December. 200.3, feom 9;00 a.m, to

11;58 a.m., before Dana foster Moreland, Certified Shorthand

Reporter in and for the State of Texas, report.ed

1
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4

5
6
7

8
9

10

11

12

13

14
15

16

17

18

19
20

21

22

23

24

25

b~' computerized stenotype machine at the offjces of

Ronald T. Spriggs, 112 West 6th Avenue, Suite 400, in the

City of Atr.arillo, County at Potter, and St3te of Texas,

pursuant to the Texas Rules of Civil Procedure &nd the

p~oviSlons' stated on the record or attached hereto.

DANA fOSTER MORELAND, CSR ON~A fOSTER MORELAND, CSR
,

APPEARANCES
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Xerox copy of newspaper article
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Written Answers to Plaintiff's

Original Petition filed July 7,
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Ne\" Yor I:
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Hr, Robert Jalfle!:
WATCHTOrlER BI BLE .~IJl· TR.~CT SOC I ETY

Associate General· Courlsel
100 Watchtower Driv~
Patterson, New ~ork l25G3-~20~

Me. Harty Jones
Mr, Christopher Jensen
SPR.OUSE, SHRADER, SMITH
801 S. F.illmore, Suite 600
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Mr .. Ronald Spriggs
ATTORNEY AT LAW

112 West 8th Street. Suite 400
Amarillo, Texas 79101

Mr. Greg Love
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Fort Worth, Texas 76102

Mr. Hartley Hampton
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By Hr. Spriggs

By Hr. Spriggs

12

10 marked for

It's a little early in the

EXAMINATION

LARRY KELLEY,

i~entification.)'

MR HAMPTON:

(Deposition Exhibit No.

Q . Tell us, please, your first -- let me start

THE VIDEOGRAPHER: Today's date is

December 5th, 2003, and the time is approximately
8:59 a.m.

1
2
3
4

5
6

7 having been first duly sworn, testified as follows:

8
9 B \' 1-1R, HAHPTOU:

10
11 over.

12

13 morning.

14 Q. Tell us your full name, please, sir.

15 A. Larry Keith Kelley.

16 Q. Mr. Kelley, let me show you what I've marked as

17 Deposition Exhibit 10. Are you the same Larry Keith

18 Kelley that ftled that docUment with the court?
19 A. Yes.

20 Q Okay. What have you done, Mr. Kelley, to

21 prepare for this deposition?
22 MRSPRIGGS I'm going to object to --

23 based upon attorney-client privilege anything that me and

24 my client have done or,talked about, I'm going to object
25 to .that

11

PAGE LINt

lIB 25
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119 16
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117 19
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122 16,

119 }1

123 '14
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122 22

123

OBJEC"1'I9NS

Jones

Jones

Spriggs

Jones

ME.

By He. Spr 1995

By Hr.

By Mr. Spriggs

By Hr. Spriggs

By ,He. Spriggs'

By Mr. Spriggs

By Me. Spriqgs

By He. Spr i9g5

By Me.

By Me. Spriggs

By Mr. Spriggs

By Me.

25

1

2
3
4

5
6
7
8
9
10

11 By

12

13
14
15
16
17
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19

20

21

22
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14

Okay.

Have you talked by phone with anyone else?
.Yes.
Who?

I was afraid you were going to ask that

1 A. I just recall -- I misspoke abo'ut that first

2 question about if I had spoken to anyone about this

3 deposition.

4 Q. Yes, sir.

5 A. And there is another person. I believe his name
6 is Paul.

7 MR. SPRIGGS: No, Paul works with me, so

8 that's part of --

9 THE WITNESS: Oh, okay.

10 Q. Okay. Have you spoken by telephone with anybody
11 other than Paul or your. lawyer?

12 A. Only to the extent of finding out if the

13 attorney would represent me and --

14 MR. SPRIGGS: I'm going to instruct you not

15 to even mention anything that you communicated to me or

16 anybody in my office or anybody affiliated with me.
17 Q. And I would not want you to. I'm not asking you

18 for that. I'm asking you for other people. I want to

19 specifically exclude your lawyer and anybody working for
20 him.

21 A.

22Q.

23 A.

24 Q.

25 A.

1 Q. (SY MR. HAMPTON) I certainly would not want yoP

2 to tell me anything that your attorney has told you or any

3 communications between you and your lawyer, but other than

4 meeting and talking to your lawyer, have you reviewed any
5 documents?

6 A. No.

7 Q. Have you read any depositions?
8 A. The ones that were sent to me.

9 Q. Which ones were those?

10 A. First of all, I didn't read all of any of them,

11 because they were so lengthy, but I read some.

12 Q. How many depositions were sent to you?

13 A. The only one I remember is Amy Setzen's.

14 Q. Okay. Were there other depositions as well as
15 Amy Setzen's?
16 A. I didn't see them if there were.

17 Q. Okay. You read part of Amy Setzen's deposition?
18 A. Correct.

19 Q. Have you reviewed any other document?
20 A I don't believe so.

21 Q. Other than your lawyer, who have you met with to

22 prepare for this deposition?
23 A. No one.

24 . Q. Have you spoken to anyone on the phone to

25 prepare for this deposition, other than your ,lawyer?

DANA fOSTER MORELAND, CSR DANA rOSTER MORELAND, CSR
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1 Q. Thirty?
2 A. One thirteen ..

3 Q. One?

4 A. Thirteen.

5 Q. Thirteen?

6 A. Southwest 1.llh.

7 Q. Okay.

8 A. Apartment B.

9 Q. How long have you lived at that address?
10 A. . I'm not sure. It's been over a year, though, I
11 know.

12 Q. Okay. Where did you live before that?
13 A. On East 33rd Street.

14 Q. What address?

15' A. I can't remember the address.

16 Q. How long did you live at that address?

17 A. Eight or nine years. I'm not sure.

18 Q. And you can't remember th'e address?

19 A. Righi

20 Q Okay

21 A. Wait, forty -- it jusl won't come
22 Q. Was it in the 4000 block?

23 A. Forty--

24 Q. Okay.

25L-_A_. _It_ju_s_tw_on_'l_c_o_m_e_. ......•1 .

15

LARRY KELLEY - DECEMBER"S, 2003

1 question. It's an Amarillo attorney.

2 MR. SPRIGGS: I'm going to object to that.

3 If you spoke to another attorney that would also be

4 claimed as attorney-client privilege with that attorney.

5 Q. Sutl am entitled to know whohe is.

6 A. I really don't remember.

7 Q. ,Was it another attorney that you talked to about

8 representing you?
9 A Uh-huh.

10 Q. I.sthat a y~s?
11 A. Yes.

12Q. Have you talked to any·- are you still a member
13 of the Jehovah's Witnesses?
14 A. No.

15 Q. Have you talked to anybody associated with the

16 Jehovah's Witnesses about this case before today?
17 A. No.

18 Q. Now, you have retained Mr. Spriggs fairly

19 recently, did you not?
20 A. Correct.

21 Q. Do you remember when you retained Mr. Spriggs?

22 A. The date, no.

23 Q Tell me where you live.

24 A. My street address is 3113 Southwest 11th,

25 Apartment B, as in boy.
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1 Q. These were both Amarillo addresses?

2 A Yes.

3 Q. Where -- where did you live before East 33rd
, Street?

A On -- on Paramount.

6 Q In Amarillo?

7 A Yes, in an apartment, and I can't even remember

8 the name of the apartments.

9 Q. How long did you live there?

10 A About a year, I think.

11 Q. Where did you live before that?

12 A In -- I was in prison before that.

13 Q. Did you retain the house that you had in

14 Amarillo while you were in prison?

15 A The apartment?
16 Q. Yes.

17 A Yes, my wife staye'd there.
18 Q. What was -- what was that address?

19 A I can't remember. I'm trying to remember

20 whether she moved while I was in prison or if I was there
21 when I ...

22 Q. Where did you live right before you went to

23 prison?

24 A Either that address or the previous one in Bell

25 Place Apartments.

DANA FOSTER MORELAND, CSR
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1 Q. In what?

2 A Bell Place Apartments

3 Q You said either that one or the previous one at

4 Bell Place Apartments?
5 A Uh-huh.

6 Q .. What address is the one you called that one?

7 A Bell Place Apartments -- oh, oh, the one on
8 Paramount.

9 Q. Did you live anywhere other than prison between

10 Paramount and Bell Place Apartments?
11 A No.
12 Q. So there was no residence in between the two

13 that either you or your wife lived in?
14 A Correct.

15 Q. Okay. Where did you liv'e before Bell Place
16 Apartments?

17 A That one just won't ...
18 Q. Was it in Amarillo? Was it in Amarillo?

19 A. I can't remember.

20 Q. Bell Place, Paramount, East 33rd and 11th Street
21 are all Amarillo addresses?

22 A Yes.

23 Q. Before you moved to Amarillo, you lived in
24 Dumas?

25 A Correct.

DANA fOSTER MORELAND, CSR
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1
Q.You came to Amarillo in 1989?

19
1
AThat one, too, I don't remember.

20

2

AI believe that's right. 2Q.More than a year?
3

Q.What month in 1989? 3AI believe so, uh-huh.
4

A.I don't remember. 4Q.If you came to Amarillo in 1989 and you went to
5

Q.Wha't time of the year? 5prison in 1992; is that right?
6

AEven that I can't remember. 6AI think that's correct.

7
Q.Was it hot or cold? 7Q.Did you live at Bell Place Apartments for aqout

8

AI really can't remember even the move. 8three years?

9 Q. Did you live anywhere between the time you left

9AThat would sound approximate.

10 Dumas and the time you came to Amarillo?

10Q.What's your date of birth?
11

A.No. 11ANovember 28, 1938.
12

Q.Tell me where you lived in Dumas. What was your 12Q.How old a man are you right now?

13 address? The last address you had in Dumas.

13A.I'm sixty-five.
14

A.Right. It was the only place we lived in Dumas, 14Q.Wherewere you born?

15 and here again, that address has disappeared.

15A.Dallas.

16
Q.' So you lived in one residence in Dumas? 16THE WITNESS:Can I get a glass of water,

17

A.Uh-huh. 17 just a sip.
18

Q.Is that a yes? 18(Discussion off ch~ record.)

19
A.Yes. 19Q.Do you recognize 609 South Pierce as an address

20

Q.For how many years? 20 where you have lived in the past?
21

A.I don't remember. 21A609 South Pierce? That would be in town,

22

QYou don't remember how many years you lived in 22 wouldnlit? It just doesn't come to me at all.
0,.,

Dumas? 23QWhich street are the Paramount Apartments on?
A.

Huh-uh. 24AParamount

25
QHow long did you live at Bell Place Apartments? 25QOkay. Is Bell Place -- are the Bell Place

[',:'.11.:'. rC'STEk '·IOf',ELJl.Ntl, cSP.
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1 Apartments on Bell Street?

2 A. Bell, uh-huh.
3 Q. 4400 Bell?

4 A. I believe that's correct.

5 Q. Did you live at 3110-A Paramount when you were
6 arrested?

7 A. That's possible. I didn't remember if I was at

8 Bell or at Paramount, so ...

9 Q. Okay. Now, you told me a minute ago that you
10 were born in Dallas?

11 A. Uh-huh .

. 12 Q.ln 1938. How long did you live in Dallas?
13 A. Until I was nine.

14 Q. Which would have been 1947?

15 A. Or eight. I can't remember. Yeah. Eight or
16 nine.

17 Q. Then where did you live?

18 A. Paris, Texas.

19 Q. How long did you live in Paris?

20 A. Approximately three years.

21 Q. That gets us to about 1950?
22 A. That's when we moved here.

23 Q. You moved where?

24 A. Amarillo.

25 Q. Okay. 'How long did you live in Amarillo the

. DANA FOSTER MORELAND, CSR
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1 A. Yes.

2 Q. In '61?
3 A. Yes.

4 Q. And how long did you live in Amarillo this
5 second time I'll call it?

6 A. Until I -- until we moved to Dumas, I believe.

7 Q. ' Okay. Now, you were ~enty-one when you came
8 back to Amarillo, back from the Army?

9 A. bkay.

10 Q. Does that sound right?

11 A. It sounds right, uh-huh.

12 Q. Did you move back in with your parents?

13 A. No, I got married in the Army in th~ Alaska.

14 Caroline Lee Bailey was her maiden name. Her father was

15 an Air Force master sergeant.
16 Q Where does she live now?

17 A. I believe she's living in Sherman, Texas.

18 Q When is the last contact you had with Carolyn

19 Lee Bailey?

20 A. Many years ago.
21 Q Has she remarried?

22 A. Yes.

23 Q. Whal is her name now?

24 A. I don't know what it is.

25 Q Whal's her date of birth?

21

23

LARRY KELLEY - DEr:£N8ER S, 2003
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1 first time?

2 A. I lived here until I joined the Army, and spent

3 my Army time at Fort Carson, and then --

4 Q. How old were you when you joined the Army?

5 A. I was eighteen, I believe.

6 Q. Which would get us to about 1958?

7 A. Uh-huh, that's when I joirted.

8 Q. All right. And were you in the Army for three

9 years?
10 A. Uh-huh.

11 Q. You have to answer yes or no.

12 A. I'm sorry. Yes.

13 Q Uh-huh and huh-uh look the same when they're
14 written down.

15 A. Sorry.

16 Q. So you spent three years in the Army, which gets
17 us to about '61?

18 A. Yes,

19 Q. Then where did you go?

20 A. Out oJ the Army, we went to right across the

21 street -- no. There was one place before that. It was a

22 duplex.

23 Q. What city?
24 A. Amarillo still.

25 Q. So you returned to Amarillo?

DANA fOSTER MORELAND, CSR

LARRY KELLEY - DECEMBER 5, 2003
. /' ,

1 A. I'm s~rry, that evades me also.
2 Q. How old was she, compared to you?

3 A. I think she was a year younger than I was.

4 Q. What city in Alaska were you born in -- I mean,
. 5 .married in?

6 A. Fairbanks.

7 MR. SPRIGGS: Let him finish his question

8; before you answer.

9. A. Oh, I'm sorry.

10 Q. And I apologize, about another twenty minutes

11 and I'll start hopefully get warm and be able to make

12 sense. What city in Alaska were you married in to

13 Carolyn?
14 A. Fairbanks.·

·15 Q. Okay. Do you remember the date you were
16 married?

17 A. Oh, I've got to. remember that. July 17th, 1959.

18 Q. Okay. You went to Fort Carson when you joined

19 the Army in 1958?
20 A. Uh-huh.

21 Q True?

22 A. True.

23 Q. And that was for basic training?
24 . A. Uh-huh.

25 . Q True?

22

24

'::,,'
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